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In the Matter of: United States Pipe and 
Foundry Company 


Case No.: 10-CA-6875 
3.13.67 Charge filed 
9.15.67 Complaint and notice of hearing, issued 
1/ 


9.25.67 Petitioner's answer to complaint, received 


11.21.67 Stipulation entered into by all parties with exhibits A thru P 
: attached, dated 


11.21.67 Hearing opened 
11.21.67 Hearing closed 
1.15.68 Trial Examiner's Decision issued 


2.23.68 General Counsel's exceptions to the Trial Examiner's Decision, 
received 


2.26.68 Petitioner's exceptions to the Trial Examiner's Decision, received 


2.26.68 Local 155 of the International Molders end Allied Workers Union, 
AFL-CIO 2/ exceptions to the Trial Examiner's Decision, received 


2.27.68 General Counsel's letter correcting a typographical error in his 
exceptions to the Trial Examiner's Decision, dated 


12.16.67 Decision and Order issued by the National Labor Relations Board 


1/ Petitioner herein was Respondent before the Board 
2/ Petitioner before the Court, Charging Party before the Board 


, 


UNITED STATES OF AMERICA 
BEFORE TH: NATIONAL LABOR RELATIONS BOARD 
REGION 10 : 


¢ 


UNITED STATES PIPS & FOUNDRY CO. 


and . CASE NO. 10-CA-6875 


LOCAY, 185 OF THE INTERNATIONAL MOLDERS 
AND ALLIED WORTERS UNION, AFL-CIO CLC 


COMPLAINT AND NOTICE OF HEARING 


me It having been ee by Local 155 of The international Molders 
and Allied Workers Union, AFL-CIO EC. herein called the Union, that United 
States s Pipe & Foundry Co., herein ‘called Respondent, has engaged in, and is 
engaging in, unfair lcbor practices affecting commerce as set forth and 
defined in the Nationzl Labor Relations Act, as amended, 29 U.S.C. Sec. 151, 
et seg., herein called the Act, the General Counsel of the National Labor 
Relations Board, herein called the Board, on behalf of the Board, by th2 
eae eee Regional Director, issues this Complaint and Notice of Hearing 


parsoant to Section 10(b) of the Act and Section 102.15 of the Board's 


Rules and Regulations, Series @, as amended. 


1. —— 
A copy of the charge, filed on Ma:h 13, 1967, was served upon 
Respondent by registered mail on March 13, 1727. 
. i 7 
Respondent is, and has been at all times material herefna a New 
Jersey corporation with a plant and place of business located at Chattanooga, 


Tennessee, where it is engaged in the manufacture and sale of soil pipe and 


metal products. 


3. 
Respondent, during the past calendar year, which period is 
representative of all times material herein, sold and shipped finished products 
valued in excess of $50,000 directly to customers located outside the State of 


Tennessee. 
4. 


Respondent is, and has been at all times material herein, engaged 
in commerce within the meaning of Section 2(6) and (7) of the Act. 
i 5. 

The Union is, and has been at all times material herein, a labor 
organization within the meaning of Section 2(5) of the Act. 

6. 

All production, shipping and maintenance employees employed by 
‘Respondent at its Chattanooga, Tennessee, plant, excluding clerical employees, 
engineering and industrial engineering employees, timekeepers, storeroom 
attendants, first aid attendants, janitors, technical employees, guards and 
supervisors as defined in the Act, constitvte a unit appropriate for the 
purposes of collective bargaining within the meaning of Section 9(b) of the 
Act. 

7. 


At all times material herein, the Union has been, and is, the 


representative of a majority of the employees in the unit described in 


paragraph 6 above, for the purposes of collective bargaining with Respondent 
and other terms and conditions of employment, 
with respect to rates of pay, wages, hours of employment,/and, by virtue of 


Section 9(a) of the 4<t, has been, and is, the exclusive bargaining repre- 
sentative of all the employees in said wait “cr the purposes of collective 


bargaining. 


8. 
Respondent and the Union vere parties to a collective bargaining 
agreement effective from November 30, 1964, to November 30, 1966, covering 
the employees in the unit set forth in paragraph 6 above. 
9. 
On or about October 10, 1966, and on various occasions thereafter, 
Respondent and the Union met in collective bargaining meetings for the 
purpose of negotiating a collective bargaining agreement covering the employees 


in the unit set forth in paragraph 6 above. 
10. 


On or about Novenbder 30, 1966, with the acquiescence of the Union, 


Respondent placed in effect certain changes in terms and conditions of 
ot including increased wage rates,for its employees in the said 
unit, in accordance with its last contract proposals made prior to November 30, 
1966, concerning those terms and conditions. 
11. 
On December 12, 1966, Respondent notified the Union, and announced 
to its employees by a rosted Notice to them, that it reaffirmed and continued 
to offer agreenent on all of its last contract proposals made prior to 
November 39, 1966, to become effective upon the acceptance thereof by the 
Union, but that it had decided to reduce temporarily the wage rates of ali 
employees, as described in paragraph 10 above, to the wege levels provided in 
the expired collective bazgaining agreement, aid to discontinue vacation pay 
and certain other exployec benzfits which had been provided under that contract, 
all of such reductions and changes to become effective as df December 19, 1966. 
12. 
On Décember 19, 1966, Respondent peed in effect, and continued 


thereafter, all of the reductions and changes referred to in paragraph 11 above. 


13. 

Respondent place? and continued in «:ffect the aforesaid reductions 
and changes,as described in paragraphs 11 aud 12 above, as a sanction against 
the Union for insistiz.g upon its own contract demands, and to compel the 
Union to accept Respondent's contract proposals. 

14. 

On or about January 31, 1967, Respondent locked out and laid off 

its employees in the unit described in paragraph 6 above. 
15. 
* The acts of Respondent alleged in paragraphs 12.and 13 above 


constitute unfair labor practices affecting commerce within the meaning of 


Section 8(a)(1), (3) and (5) of the Act. 
16. 


The acts of Respondent alleged in paragraph 14 above, considered in 
onion with the allegations of paragraphs 11, 12 and 13 above, constitute 
unfair labor practices affecting commerce within the meaning of Section 8(a) (1) 
and (3) of the Act. 

PLEASE TAKS NOTICE that on the 21st day of November, 1967, at 10:00 
a.m., Eastern Standard Time, in the United States Post Office and Courthouse, 
Chettanooga, Tennessee, a hearing will be conducted before a duly designated 
Trial Examiner of the National Labor Relations Board on the allegations set 


forth in the above complaint, at which time and plsce you will have the right 


to appear in person, or otherwise, and give testimony. Form NLRB-4668, 


Statement of Standard Precedures in Formal Hearings held before the National 


Labor Relations Board in Unfair Labor Practice Cases, is attached. 
YOU ARE FURTHER NOTIFIED that, purszant to Sections 102.20 and 
102.21 of the Board's Rules and Regulations, the Respondent shall file with 


the undersigned Regional Director, acting in this matter as agent of the 


National Labor Relations Board, an original and 4 copies of an answer to said 


complaint within 10 days fron the service the::0f and that unless it does so, 
all of the allegations in the complaint shall be deemed to be admitted to be 
true and may be so found by the Board? 

Dated at Atlant:, Georgia, this 152: day of See eae 


Dos a Clg KP pele 


Walter C. Phillips, Regional Director 
Region 10 

National Labor Relations Board 

Roem 701, 730 Peachtree Strect, N. E. 
Atlanta, Georgia 30308 


[ Caption Omitted in Printing] 
ANSWER © 


Comes United States Pipe and Foundry Com- 
pany ("Respondent") and for answer to the complaint in 
the above entitled case issued on, to-wit, September 15; 


1967, says: 


1. Respondent admits the allegations of 


paragraphs 2, 2 and 5 of the complaint. 
2. Respondent denies the allegations of 
paragraphs 3 and 4, and paragraphs 6 to 15, inclusive, 


separately and severally. 
Respectfully submitted, 


Ga bate 
Allen Poppleton 


Attorneys for Respondent 
United States Pipe and Foundry Company 


BRADLEY, ARANT, ROSE & WHITE 
1500 Brown-Marx Euilding 
Birmingham, Alabama 35203 


Of Counsel 


CERTIFICATS OF SERVICE 


I hereby certify that on this date a copy 


of the foregoing Answer on behalf of United States 


Pipe and Foundry Company, the Respondent, was served 
by United States Certified Mail, Return Receipt Re- 
quested, upon each of the following persons, addressed 


to each as set forth below: 


Walter C. Phillips 

Regional Director 

National Labor Relations Board 
Tenth Region 

Room 701 

730 Peachtree, N.E. 

Atlanta, Georgia 30308 


Loc2l1 155 of the International 
Molders and Allied Woerkers 
Union, AFL-CIO CLC 

8 Webb Circle 

Chattanooga, Tennessee 37415 


This the Z2 day of September, 1967. 


Pipe nd Foundry 
C ompany 


[Caption Omitted in Printing] 
STIPULATION 


IT IS HEREBY stipulated by the parties as follows that: 


1. 


This Stipulation shall be entered into evidence before the Trial 


Examiner, but it shall not prejudice the right of any party to present any 
other or further evidence not in conflict herewith. 
2. 
Respondent hereby amends its Answer to admit paragraphs 3, 4, 6, 7, 8, 
9, 10 and 14 of the Complaint, and with respect to paragraphs 11 and 12 of the 
Answer, 2vscondent amends its answer to correspond to this Stipulation. 
3. 
On November 30, 1966 the collective bargaining contract between 
Respondent and the charging party expired. 
4. 
It may be assumed that the Respondent and the charging party had reached 
a good faith bargaining impasse, in their negotiations for a new collective bar- 
gaining agreement, prior to Décember 19, 1966; that such impasse existed up to the 
effectuation of the reductions and changes referred to in paragraph 12 herein; that 
the parties are in disagreement as to whether the said impasse continued there- 
after; and that neither party made any substantial change in its proposal for a 


new collective bargaining agreement thereafter and prior to March 9, 1967. 


5S. 
True copies of the twenty-one (21) typewritten pages of the minutes 
of the meeting of December 12, 1966 between the negotiation committees of the 
Respondent and the charging party, attached hereto as Exhibit A, correctly reflect 


the proceedings therein, and may be received in evidence by the Trial Examiner. 


True copies of the first four (4) pages and page 5 to Item 6 of the 


seven (7) page typewritten letter dated April 21, 1967 and its one page typewritten 
Notice attached thereto as Exhibit A, from Respondent's Counsel, John J. Coleman, Je, 8 
to Board Attorney William T. Rutherford, may be received in evidence by the Trial 
‘Examiner, and is attached hereto as Exhibit B. 

7. 

Beginning on or about October 10, 1966 and continuing on various 
occasions thereafter Respondent and the charging party met in collective bargain- 
ing meetings for the purpose of negotiating a renewal of the collective bargaining 
agreement mentioned in paragraph No. 35 above and paragraph 8 of the complaint; 
thereafter, before the contract expired, the parties met on the following dates: 

October November 

October November 

October November 

October November 

October November 
8. 

At the close of the negotiating meeting on November 29, 1966, the charging 
party asked Respondent under what terms the parties would be operating if the 
employees came to work after the expiration of the old agreement. Respondent 
advised that the parties would operate under the terms of Respondent's last contract 
proposal. 

9. 
On November 30, 1966 the charging party notified Respondent that the em- 


ployees would come to work after the expiration of the old agreement. On December 1, | 


1966 with the acquiescence of charging party, Respondent placed in effect certain 


changes in the terms and conditions of employment, including increased wage rates, 
for its employees in the unit described in paragraph 6 of the Complaint, in 


accerdance with Respondent's last contract proposals made prior to November 30, 1966 , 


1] 


concerning those terms and conditions, but in so doing the charging party in no 


way agreec to such changes as constituting a new bargaining agreement between the 


parties, but rather indicated its desire to continue negotiations as did Responcent. 
10. 
Between December 1, 1966 and December 19, 1966 the employees in the said 
unit did work under the terms and conditions of employment as described in para- 


graph 9 above. 
11. 


At the said negotiating meeting on December 12, 1966 Respondent advised 
the charging party that, with respect to the proposed temporary reductions and 
changes referred to in the Notice attached as Exhibit A to the letter described in 
paragraph 6 above, it was willing to discuss those items or any other items with 
the charging party at any time at any length. At no time between December 12 and 
December 19 did the charging party request a meeting to discuss the temporary 
reductions and changes but it did continue to protest the effectuation of such 
reductions and changes. 

12. 

On December 19, 1966 in accordance with its prior Notice and proposal 
described in paragraph 11 above, Respondent placed in effect and continued there- 
after until January 31, 1967 the said temporary reductions and changes. 

13. 

Respondent's negotiating committeemen, if called, would testify that 
the purpose of the said temporary reductions and changes was to bring economic 
pressure upon its employees to agree to Respondent's proposals for a new collective 
bargaining agreement rather than to continue wor’ unt+* ene summer busy season 


when a strike would be most disruptive of °’-~ Respondent's business and its 


customer relations and for the or"cr reasons set forth in the minutes of the 


negotiation meeting of mccember 12, 1966 attached hereto. 


A witness for the charging party, if called, would testify that during 
the course of negetiations Respondent made it clear to charging party that it would 
not make any economic provisions, such as wage rates, holidays, vacations as dis- 
tinguished from such matters as seniority and pension payments, of Respondent's 
propossieetor a new contract, retroactive to the expiration of the prior contract, 
namely November 30, 1966. 

15. 

At the time of the lock-out Respondent employed approximately 592 

employees in the unit described in paragraph 6 of the Complaint. 
16. 

if called, Respondent's witnesses would testify without contradiction 
that the Soil Pipe industry is seasonal in nature. The months of low demand are 
the winter months, and the months of peak demand are the summer months. The 
fluctuations in Respondent’s business in this plant correspond to the fluctuation 
in the Soil Pipe industry, which is tied essentially to various phases of the 


onstruction industry. In the months of low demand the Respondent does not lay-off 


vzployees from the bargaining unit but utilizes them in the production of materiats 


fer stock for the busier months ahead. However, during the period of low demand 
the Respondent may and does reduce its work week to four days and occasionally three. 
Respondent's witnesses, if called, would further testify without contradiction to 
the fact that 2 substantial part of the Soil Pipe business of this plant and the 
industry involves long-term commitments to contractors on construction jobs which 
call for deliveries on short notice (24 to 48 hours). 
17. 

In 1938 the charging party was certified by the NLRB as the exclusive 

representative of the employees in the unit described in paragraph 6 of the Complaint¢ 


At that time and until 1961 the charging party maintained a bargaining relationship “ 


13 


with two predecessor employers. In 1961 Respondent acquired the plant and recognized 
and bargained with the charging party as the exclusive representative of the enm- 
ployees in the unit described in paragraph 6 of the Compizint, whict bergainizyg 


relationship has continued to the present day. 
18. 


The contract between Respondent and the charging party which was in 
effect between the period of November 30, 1964 to November 30, 1966 is reached 
hereto as Exhibit C. The contract which was signed between the parties on May 13, 
1967, is attached hereto as Exhibit D. 

19. 

At the first bargaining session between Respondent and the charging party 

held on October 10, 1966, the Respondent presented charging party with its initial 


proposals which are attached hereto as Exhibit E. At the same time the charging 


party presented Respondent with its initial proposals, which are attached hereto 


as Exhibit F. On November 21, 1966 Respondent presented the charging party with 
its then meoposs! as set forth in Exhibit G, together with the attached Schedule 
of Wage Rates. 
20. 
On April 7, 1967, the Respondent presented the charging party with its 
statement of "Improvements Over Last Contract", attached hereto as Exhibit H. 
21. 
True copies of the minutes of each meeting between the negotiating com- 
mittees of the Respondent and the charging party from and after December 12, 1966 
to and including the date when a new collective bargaining agreement was signed are 
attached hereto as hereinafter set forth, correctly reflect the proceedings therein, 


and may be received in evidence by the Trial Examiner: 


Date of Meeting Exhibit 


Dec. 
Jan. 
Feb. I 
Mar. 
Mar. 
Apr. 7 
May 
May 


voz ZzeOmMar 


22. 
The lock-out which commenced on January 31, 1967 continued in effect 


was executed on May 13, 1967. 


ted at Chattanooga, Tennessee this 


Lf day of Novenber, 1967 LZ 
- hn J. Cofeman, Jr., Attorney 
(AS00 Bro¥a-Marx Building 


Birmingham, Alabama 35203 


Dated at Chattanooga, Tennessee this Local 15S of The International Molders 
and Allied Workers Union, AFL-CIO CLC- 


Ie aay of November, 1967 L VA ioe Ye 
Ps i/* — 


érbert S. Thatcher, Attorney 
1009 Tower Building 
Washington, D. C. 20005 


Dated at Chattanooga, Tennessee this 


Bes, of November, 1967 VE 7. 


William T. Rutherford 

Counsel for the General Counsel 
National Labor Relations Board 
Room 701 

730 Peachtree Street, N. E. 
Atlanta, Georgia 30308 
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= April 21, 1967 


CHNEST L.ALL 1605-1962) 


Mr. William Rutherford, Attorney 
- National Labor Relations Board 


~ Tenth Region 
528 Peachtree-Seventh Building © 


——~ Atlanta 3, Georgia 


Re: Case No. 10-CA-6875 


Dear Mr. Rutherford: 


sae --In our telephone conversevion of April 20, 
3 


1967, you advised vnez che Mcisers Union now seeks 
to predicate its failure to oargain charge against 
- United States Pine anc Foundry Comoany, at least in 


>.part,-upon an ai’ yea “silure of the Company to 

negotiate with t*:¢ Union concerning certain changes 

in terms of employment put into effece dy the Com- 

= pany on December 19, 2°56. My failure to deal with 

: this matter in my lette> of March 20, 19€7, to you, 

- was referable in part => the fact that tre Union did 
not raise this issue 2= all in its unfair labor 
practice charge heretovove filed with the Boarc, and 
4n part to the fact that in discussions with the Com- 
pany occurring prior to the effective date of such 
changes, no exception wes tatten by the Union either 
to them or their legalicy. (in facet the International 
representative expresseca the view somewhat reluctantly 
that in making the chances the Company provebdly was 
acting within its les2i rights. See minutes of the 
December 12, 1966, meeting at page 15.) Since the 
matter has now come un, I will extend my comments as 


follows: 


Y AVAILABLE 
nal bound volume 


“u's contention neces— 
ny is guilty of bar- 
-¢ shat it has made 
-t antlaterally. The 
holds that it is a vio- 
for that Company to 


without notice to or 
NLRB v. Katz, 369 U.S. 736 
“matter is, however, that 
Sally different than those 
s the Katz rationale 


fusion from that which the 


tinctions, 
ing condition 
of econemic x 
the guise of ere proceeding. 
ional, 4 L.Ed. 4547 (1960) ; 
Vv. NuR3S, 380 U.S. 300 (1965). 


she peckground facts are ma- 
7 those in Katz. The Company of- 
fn cht negotiations, as modified and 
improvec dur tre -._- trous meetings between the parties, 
wes put into effecz u. --. the expiration of the collective 
rseining agreement o- “ovemoer 30, 1966. The employees 
electecé to continu. © sing under these terms and con- 
@itions and while 52 ations continued. At no time did 
tr= Company put + fect any improvement in benefits 
over and above th sred to the Union in the neZgo- 
t.acion At no time éia the Company put into 
ecfzct any changes of ny Kind without prior notice to 
ers consultation with t72 Union. 


- The fact he matter is that the Company 
noe ziPied the Union or. mS 
posed to make effect. 
@itions on December 15, 
to are set forth upon 4 


Mr. William Rutherford 
April 21, 1967 
Page Three 


benefit of employees eft2:r the matter had been discussed 
with the Union. A copy of this notice is attached to . 
this letter as Exhibit A.) Tne lengthy negotiation meet- 
ing of December 12, 1966, reflects that a full oppor- 
tunity was given to the Vion to discuss each and every 
one of these proposed chazes, and to submit counter- 
proposals at this time, or, aiternatively, to require 
additional meetings to discuss the proposals at any later 
date. The willingness of she Company to discuss the mat- 
ter with the Union is further pointed up in Exhibit A 
which was posted upon tne Company bulletin boards after 
the meeting of December 12, 1966, with the Union wherein 
the Company stated, inter alia 


"The Company continues to stand ready 
to meet with the Union negotiators at any 
reasonable time to further discuss the 
above proposed chenges, and any others 
that may be offered by either the Company 
or the Union. 


"The Company's latest contract proposal 
still stands and will become effective when 
signed." 


%. In short, the factual predicate for tne Union's 
latest assertion, simply is not true. The Company did noti- 
fy the Union of the proposed changes and did consult with 
the Union concerning tnem, and deferred putting tnem into 
effect to afford the Union an opportunity to schedule ad- 
ditional meetings and make counter-proposals, if it so 
elected. No counter-proposals were forthcoming and no ad- 
ditional meetings were scheduled until after December 19, 
1966, by the Union. This Company did all the things which 
the Company in Katz failed to do before making its changes 
effective. It follows that on these facts, the proposed 
changes in working conditions of December 12, which in 
fact, became effective or. December 19, 1966, do not ~ 
reflect a violation of the Company's duty to bargain in 
good faith with the Union upon the Katz rationale; in- 
deed, Katz as applied here reauires otherwise. 


>Y AVAILABLE 
jinal_ bound volume 


Mr. William Rutherford 
April 21, 1967 
Page Four 


factual dis- 
case, there are 
cually compelling con- 
ion's latest assertion 
+ shoulée be noted that 
proposal was the 


5. 
tinctions detween 


ttoct 


Ow «tw 


on this issue. At 
the besic vredcicate 
aifficult economic s the Company found 
itself at the tine t made. Although 

the employees had elecved to work upon the 
terms and conditions of the Company's last offer when 

the contract expired on November 30, 1966, the Union 
continueé to reject Company proposals for an agreement 

and adviseé the Company chat the employees had taken a 
strike vote, and that the Committee could call them out 

at any time. The import of a strike without notice was 
the sudject of detailed comments by the Company in the 
meeting of December 12, et the time the proposals for 
working condition changes were made. In this connection 
it was pointed out thet the Company was foreclosed from 
going ahead with necessary long term plans for the 
scheduling of its production, orders, product develop- 
ment and other similer economic matters. The Company 

felt thet it was in 2 perticularly poor position under 

the circumstances to fill the long-term recuirements 

of its customers. It was in the context of these probd- 
lems that the changes proposed by the Company were 

made. The minutes end Exhibit A, as well as the other o 
facts of record, reflect that the odject of the Company LE 
was to bring economic pressure upon the Union to obtain 

an early settlement of the contract dispute unon terms 
reasonably favorable to the Company. Thus, the changes 
proposed in the meeting of December 12 were expressly 
stated to be “temporary” and were to terminate im- 
mediately upon the consummation of a collective agreement 
between the parties. By the same token, the proposed 
temporary chanzes were indepencent of the Company's 
proposal for a collective carzeining agreement. That 
proposal (as subsequently improved, etc.) remained 
outstanding and the Company continued to negotiate with 
the Union using its last offer in the negotiations as 

the basic point of departure. 


ype ry 
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EXHIBIT A 


. 


December 12, 1946 


NOTICE 


On December 12, 1966, the Company met with the Union Negotiating Committee 
and discussed, among other matters, the following temporary changes proposed 
to become effective December 19, 1966: 
v 
1. All pay for time not worked will be discontinued: 

a. Reporting pay will be discontinued. 

b. Time lost from work while in meetings or conferences, unless 
called by the Company, including negotiating meetings, will 
not be paid for. 

Paid holidays will be discontinued. 
Vacation pay accruals will be discontinued. 
Jury duty pay will be discontinued. 
Premium pay not required by law will be discontinued: 


Double time for Sunday work will be discontinued. 


b. Time lost due to lack of work will not be considered time worked 
in the computation of overtime. 


3. Wage rates for all classifications will be as listed in wage schedules 
in effect immediately prior to December 1, 1966. ‘ 


4. Withholding of Union dues by payroll deduction will de discontinued. 
(The Company continues to stand ready to meet with the Union ne otiators at an 
pany ¢ y pu 
reasonable time to further discuss the above proposed changes, .and eny others 
that may be offered by either the Company or the Union. : 


The Company's latest contract proposal still stands and will become effective 
when signed. ) 


ECW:if 3 Edwin C. Wooten 
7s Personnel Director 


COMPANY : 


ON: 


COMPANY : 


UNION: 


COMPANY : 


MINUTES OF MEETING BETWEEN COMPANY AND UNION NEGOTIATION 
1906, 9:00 


Joyner, Jimmic 
Tom Dockery, Jack Parsons. 


and Conciliation i present. 
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ais committee ; DOW : i i i Company and reach an 


expowered to sign an agreement, then? 
membership. 
to sign an agreement? 
In its present 


Egreexent 

I don’t want to de misquoted, and I don’t want to be misunderstood. There 

are certain changes requestec by the membership, and if those changes and 

.citions were met then of course we would have complied with the request 

th Local Union and would be empowered to sign an agreement. If all 
there were changes and what have you, then 

must zo back t i nip NOX ae CeO I would like to ask 

ce Company, 4 tae 
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Also, this conversation in this room today is confined only to what the 
recorder will put down? . 


I'm not sure that I understand what you mean. 


Dec. 12, 1900 
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COMPANY: 
UNION: 


COMPANY : 


UNION: 
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UNION: 


COMPANY : 


UNION: 


COMPANY : 


That the only records thut comes from this mecti i I she records on 
that page there. 


Are you asking me if this room is bugged? 


Yes. 
No, it is not. Now, if you are asking me if we are saying we will not 
communicate with our employees, the answer is No. 


I just wanted to know if this record is the only one being made. 


There's no other record being made. That is correct. Have you given further 
cansideration to the Company's latest proposal? 


We have given consideration to a lot of things, Ed, pertaining to negotiations 
prior to and up to the time of the last proposal you mad¢, and of course 
this proposal was rejected by the membership, and since that time a lot 

of thought has been put into it. Unfortunately, I was unable to put much 
time into it, but I understand the committee has conversed with the member- 
ship in groups, and I think we are very well informed what the desires of 
the membership are. But we have not had any meeting to go i it in cetail. 
The Local had a meeting Saturday. I wasn't there. But at 

these things are discussed, and suggestions were made to this comm 

I would say that the Union is desirous of reaching an agreement that is 
mutually acceptable to both the Company and the Union. it is not our desire 
to be contrary and obstinate. We were told by our nendership that the 

other agreement proposed by the Company was not satisfactory in all its 
details, but they still desire to reach an agreement, and this is our sole 
purpose in continuing negotiations. It may be time consuming, but at least 
we show good faith by working under the terms of the Company's proposal in 
an effort to continue these negotiations, and we both realize that we want 

a settlement, and these are usually reached by discussing the issues that 
are unresolved and see where we can come up with an agreement. 


Obviously at this time you are not ready to sign the Company's latest pro- 
posal? 


We are not. 


Well, from what you have said this morning and before in meetings, it appears 
you have a mandate from your membership to get certain things, and if you 
don't get those things you are not empowered to sign a contract. That appears 
to me to be a situation where this committee was formed to demand rather 
than negotiate an agreement and sign it. 


I don't think I have inferred that, Ed, at all. It's like anything else 

that happens in the normal course whether you are buying groceries, furniture, 
houses or anything else. There's bargaining going on between buyer and 
seller, that whatever the Company has offered or the seller offered is not 
acceptable to the buyer, they talk about it and sooner or later if there's 
grounds for an agreement, then we reach an agreement. There's no demands 
that this, that or the other that one particular thing is, contingent on 
whether an agreement is reached. It's whether somewhere along the line we 
reach some agreement on these things enough to justify the membership saying, 
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COMPANY: well Our : ation he contrary notwithstanding, it appears you 
in your hands and not in the members' -hands, from 
it a more immediate threat than it usually is. 


put on that. I don't know any way to say it to 
procecure. It has been done many, many times 
; cts the Company's offer, and in order to do that, 
sal, we fcel we are obligated to find out what the people 
se th: But the constitution 
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Our constitution has always provided 
is placed in the hands of the officers 
case negotiations break down. I just assured 
time or particular period of time 
tell you we hope we don't have to do 
than it was before the vote. This 
ion reads, and this is the way it has been 
been changed in that respect. 


reat: 


COMPANY : don't question you i © strike under the law of the land. But Slim's 
question brought out % arently this committee has the strike weapon 
and your constitution says i ui Has the 
strike vote been taken i 
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1960 
23 


Yes, I could give you the figures. 
Then why wasn't there a strike? 


Because we discussed this with the membership; the ugreement was not satis- 
factory, so it was turned down. Then the question was, whit do you want 

to do about it? So they procedcd to tuke a strike vote. After that, we 
proceded to advise them we felt there was the possibility of reaching an 
agreement and suggested they continue to work and empower us to come back 
and negotiate with the committee. They understand they can not on their 
own volition strike the plant. It has to remain vested in someone with 
authority. We suggested this, and they agreed to continue to work. 


Didn't you recommend that before the strike vote was taken? 

No, it was discussed but it wasn't recommended. 

There was a 3/4 vote to strike and the strike was not carried out. 
The sanction has not been put into operation, as you well know. 


t is a peculiar situation and I don't understand it. If.the membership 
voted to strike and later voted not to strike, it rescinded the vote to 
strike. 


It doesn't do that. They were told they had the perfect right to strike, 

but we recommended that we continue to work; that we felt the strike would 
not be beneficial and we could accomplish more without a picket line and 
could possibly sit down and discuss this thing with the Company and try to 
reach an agreement. And they were told positively they had the right if they 
wanted to put it into effect. They agreed to let it rest in the hands of 

the committee, and they would continue to work. This is not a new thing. 

This has been done before, and agreements have been reached, and I'm assuming 
of course theCompany wants to reach an agreement and are willing to negotiate. 


The Company does want to reach an agreement and does not want a strike. But 
I couldn't and don't understand how there could be a vote to strike on the 
part of the membership, and no strike. 


A strike vote must be taken before you have the right to strike. One goes 
with the other, when a contract is expiring. You may not be thoroughly 
conversant with that section of it, but that's the way it is. You either 
accept or reject, and if you reject it you do it with a strike vote. So 
again it comes back, do it. When, could be immediate or you may never do 
it, as long as you are working toward a settlement. I'm sure this is not 
an unusual procedure, because I have heard of many cases. 


I belicve under the Soil Pipe master contract they have voted this Many times 
under an extension. 
Well, we don't have an extension. 


We do not, you are quite correct. 


Well, I'm going to take the Union's proposal here now and go through these 
first, and let's see where we stand on this.° 
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UNION: Trat's right. The Union nade oposal on page 6, Paragraph E, whereby we 
asxec for the chan m te ndar days before he may bid on another 
jod except w# ch ny ¢ to letting him. We are willing to 
go along with the 9 S, but w ll feel it should be by mutual consent 
of d0th parties on %: nm Y that this is something we both should 
be concerned with 


there are extenuating 
COMPANY: ig: I have notes of those changes. 


UNION: The next one I have, we agreed on page 7, no controversy there. On page 8, 


trat’s all ri 


COMPANY: I believe vou ave gotten ahead of \ here, Bill; section F, Article * 
IV, where you wanted to adé "A jod i ; classification will not be A 
consicered open to displace incumi " The Union's position has 
not been changed on that since the outset. We haven't talked about it in 
several weeks. 


UNION: The Union had not agreed to th is correct. 


COMPANY: Your position is sti 

UNION: Yes. ight cl this. fhe Company proposed an E on there, 
and we felt that this here hus been a policy and we have never particularly 

objected to it. We particularly object to his right to another shift in 

his classification and the fact that it hasn't been satisfactorily presented. 

I feel that somewhere in this agreement it indicates this is true, you have < 

practiced itj;only on one occasion was it challenged and that was in a round ,. 

about way, and during this grievance our positbpn was that we understood that 

was wrong and his grievance was dropped by the Union. That's where it is on ®s 

the same shift. But we feel thet this other thing is not right. 
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COMPANY: You are saying that th 
to, that that going in there clarifics thi 


UNION: That particular section. 


COMPANY: Then on this proposal to add 2 in Section F, I noted your position is un- 
changed as far as this is concerned... 


UNION: This we feel should be inserted in here. Section F, our proposal, should 
still remain. The next one I have is physical examination on page 9, which 
is Section L, the Union did not at any time agree to this change. 


COMPANY: Your position is still the same. You want Section L deleted in its entirety. 
UNION: That's right. The Company inserted a Paragraph M in there which the Union 
has accepted. Come back to Q.1 on page 11 which is sini to what we were 
talking about in the new Section F, what the Union proposed. we feel thi 
is what’ we were contending in the new F and also here, that this was on a 
shift other than what he was on in the same classification. We feel he shouldn't 
be prevented by your unilateral right to say he couldn't go- 


Your position is unchanged there, then, also. 


Right. You:'will find in Q.1, the A and B wasn't what we objected to. It 
was the 1 and part of 2. We have agreed on this, how the incentive will be 
paid on page 13. The Union has agreed to the Company's proposed language 
on how you pay them on the Short Run Fittings Unit. 


Yes, that was a Company proposal there. 


You had a proposal there about Friday work, and the Company withdrew it. On 
page 16, the Union asks that Saturday Per Se be considered an overtime day. 

I would like to take time on this a little. There has been a few instances, 
I don't know just how many, that people are off a day, they have been ex- 
cused for legitimate reason in some cases, and many, many times then when 
there's work to be performed on Saturday other than the operation of the 
entire plant, this man usually comes up for work on Saturday at straight time, 
and we feel that the normal work week across the country is Monday through 
Friday, and that Saturday should be overtime as such. This doesn't happen 
very much, but if it happens that you are going to operate on Saturday and 
need any given number of people, say 25; an exaggeration to help illustrate 
my point, fifteen who have lost a day during the week are asked to work, 

and the other ten taken generally by seniority. This of course is what we 
believe in, and we don't think it is something somebody deliverately does. 

We feel this is a natural course of employment that some days you have to 

be off. Again we point out that at one time this was agreed to in the con- 
tract we had with this group of people, and since its removal we have con- 
sistently asked that it be put back in. It didn't cause a great lot of 
confusion when it was in the agreement. There was quite a lot of conversation 
on this during the meeting at the Hall, and I point out this one particularly 
that it stands out with a large segment of our people. 


UNION: Page 14, we never did agree on this, Bill. 
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the proposal on this, 
job temporarily, some 


ify for top rate but still he's 
course Article VI, Saturday 
This would be under the 
that to cover certain conditions. 


believe we resolved that. 


The Uniox’ ti : i ; there? 
withdraw that request on shift differential pay. 
raws their request for increase in shift differential? 


now back over to page 18, on your addition to B. We have 


Reporei This has been agreed on. 
Tne Company’s proposal? All right. 
wie have agreed on this and the Company withdrew their proposed Paragraph C. 


That's right. 


Page 19, change in language by the Company. This has been agreed to by the 
Union. On page i9 there's a change in language proposed by the Company; 
that has been agreed on. 


Yes, that was for clarification. 


Again, on the language on page 20, the Company changed that and the Union 
has agreed to that. Conferences sanctioned by the Company... 


I foliow you. 
On page 21, this deals with new D, Article IX, this has been agreed to. 
Now, is that the Union's proposal on garnishments? 


No, you have a new write-up on page 21. You withdrew the other one you 
proposed. 


The responsibility of the employee to notify the Company under certain cir- 
cumstances? I have a note on that. 
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On page 22, Article dealing with llolidays, the Union asked for two additional 
holidays; the Company countered with onc, Christmas Eve, and the Union did 
agree to this only on a onc-ycar agreement. 


Well, I think the Company's position in continuing to propose a two-ycar 
contract becomes more justificd as time gocs on here. 


On the basis of that, then the Union would want the additional holiday. That 
second year. On page 23... 


Bill, just a minute. There's one more on page 22. I don't think we agreed 


a 
on double time on a holiday. 


Union withdraws. 
You withdraw that? 


Yes. On page 23, you have a Section F; you modified that to the extent that 
Christmas Eve will be observed on the day of the week on which it falls. 
This is a departure from the Union's proposal, but in order to try to work 
out an agreement, the Union will accept the Company's proposal. 


Did you ever propose that Christmas Eve be observed on Friday if it fell 
on Saturday? 


I think we did at one time. Let's see, I would have to go back through here... 
I don't think that's ever come up, Bill. Not in this negotiations. 


You are right; it was not brought up. I find that there's no changes through 
here till we get to page 26. That's on wages, where the Company proposes 
two-year agreement and 6 and S¢ per hour, and this of course has been re- 
jected by the Union. I might add here in an effort to reach an-agreement 

and get all the facts we can, and see that we are staying consistent with 

the nation, in current agreements that have been settled recently... 


Your wage offer has been rejected, and also the second year of the contract 

at this time has been rejected. They still prefer a one-year contract. 

Page 27, we have asked for Arbitration, and this came in for quite a bit 

of discussion by our membership, and they have discussed this matter quite 
frequently with the committee as individuals, and it is still one of the 
predominant issues with this group of people. We feel that Arbitration is 
desirable and an acceptable method by most of the manufacturers. Industry 

as a whole. We have tricd of course to work out an agreement on the grievance 
procedure ending in Arbitration. 


Up to that point the Union had quite a few proposals on changes, and up to 
that point, what is your position now? We made a lot of changes and devoted 
a lot of time to changing steps in there, you will recall, and up to that 
point where do we stand on the grievance procedure? I know we differ on 
Arbitration. 


We felt that there should be some changes, and going on memory, we had dis- 
cussed it, I believe it's after Step 4, that it would go into Arbitration. 
Is that about right there? This was in our original proposal. There was 
some time limits we felt should be changed... 
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Then in Paragrapi ue ment: ago, that the Union still wants 


to change so that holi alling i n period would result in an 
additional day o 


Yes. That's on page 34. I have that. There was never an agreement for or 
against it reached. On page 36, Pension and Insurance, and the Exhibits. 

We tentatively agreed that we would, of the four proposals on the insurance, 
they selected, I believe it was, number two. 
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That was the last one that we proposed and the modification that was made 
on November 29th, wusn't it? 


Yes. This is the present plan, with private room being 
standard for semi-private; cffective: first duy after p 
$15.00 deductible; no non-duplicating; and Company ay pay 
duration of the agreement. No other chunges. On the Pc 
the Union has modified their Pension request from the ori 
we would like to have the Pension Plan patterned after th 
Pipe Industry beginning on the signing of this agreement 
would go to $3.00 per month, and it has a £iftecn year qu 
50% vesting after fifteen years' service with 5% each addi 
it becomes 100% vested. 


Of course you don't want the $2.00 per month per year of service as in 
Industry prior to 1962? 


No, we don't want it. This was not approved or discussed. This is less 
than we asked before; we had $3.50. You know, and I'm reasonably certain, 
Pensions in industry is up for discussion some time in the very near future. 
I believe I'm right there. 


Yes, I think it is to be negotiated at the end of 1966. There's a limit 
in that also on the number of years that can be counted. I don't have that 
here. I guess this is not the time to get into the details of it. 


No, the pattern is the vesting and the amount of money. Effective on agree- 
ment. Vesting would start then and we would continue with the 55 years 

the same as we currently have. This would compensate us eventually, but 

we have already sacrificed four years of it. This is my notes on here, the 
Short Run Fittings is being worked out; is that right? ~ 


Yes, that's what we talked on, but I requested a diagram and haven't got it 
yet. 


They aren't ready yet. 

The agreement on Short Run Fittings is being held pending negotiations with 
the committee on that matter when the Company is ready to propose something. 
Have I left out anything? On Exhibit on wage adjustments, I think there 
was tentative agreement on adjustments. I think we have tentatively agreed 
on that. 

We never did agree on page 54, vacation time. 


I made notes on that. Wait a minute. This came within the vacation pay, 
the Company's proposal F on page 34. My notes here states that this would 
automatically resolve itself with Saturday Per Se. 

Well, I don't know that it would automatically resolve itself. 


There wouldn't be any necessity for this. 
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Well, I'm not sure that there's uny necd to tuke a lot of time to review 

the Company's position. Our latest proposal still stands as offered. At 
this moment there's no chunge on it. The Union withdrew'on two or three 
items and changed your position 61 another item or two as we went over it 
this morning. I don't see anything very significant in my notes that the 
Union did. On the important issues it appears that we are still at the 
same point we were on Wednesday, November 30th. And our employees of 

course arc now working under the terms of the Compuny's latest proposal 

as we told you in answer to your question on the 29th and as I told Bill 
when we talked on the cvewing of the 30th. Of course this is pretty much 

of an open-ended proposition. The Company of course can't say how long 

this situation will last. The Company didn't specify any particular time 
for work under these conditions; I want to call your attention to that. We 
are in a position now where the employees don't have any reasonable job 
security, and the Company doesn't have any reasonable operating security. 

We are operating on a day to day basisé, or you might say an hour to hour 
basis, and this condition makes it impossible for the Company to make plans 
or commitments for the future, which are vital for the operation of any 
business. I think you can well understand this. We can't make commitments 
to our customers, for shipping promises, contracts, or bidding on jobs that 
May appear. The future is just not secure for either the Company or the 
people. We can't make firm plans for production schedules, or inventory, 
for capital, and all these matters are necessary for job security and en- 
ployment stability. They are also necessary for retention of customers. 
Now, I want to review, since the 10th of October, we have met with the Union 
many times and spent many hours exploring all these issues very thoroughly 
and in depth, and in great detail. There don't seem to be any new issues, 
but the old issues have not been resolved. During this period the Company has 
changed its position a number of times, compromised, withdrawn proposals, 
offered alternates, and in one instance changed an alternate after an 
original offer at a later meeting. In our opinion, we are today., and possibly 
for the last two weeks we have been, in an impasse situation. We don't in- 
tend to withdraw our last proposal. We intend to continue to talk about it 
as often as necessary to reach an agreement at any time the Union wants to 
mect, and as of right now it still stands as proposed. It will continue to 
stand as proposed or as changed in future meetings. But in view of the in- 
security of both the employees and the Company in the present situation, the 
Company feels that it is desirable to propose certain changes to be made in 
the terms and conditions of employment here, and we propose these changes to 
be effective December 19th, to remain in effect until a contract is signed. 
However, future changes in terms and conditions in addition to the ones 

I'm about to propose may become desirable, and if and when they do, they will 
be proposed, discussed with the Union, at any length the Union desires, and 
the temporary changes that I'm about to propose will not have any effect 

on the Company's latest proposal for a Contract,which will be a Contract 
when signed. I'm going to propose the following changes... 


You said effective December 19th till when? 


Indefinitely. We want a Contract. These do not supersede or change our 
proposed contract in any way. But the changes I'm about to propose will. 
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Is this what you are saying? 


say that vacation will continue in effect, but there will be no 


I want to clearly understand this. As I have it here, vacation accrual after 

Decexder 19, 1966, will be discontinued. 

Les =e see it i ify this. Vacations earned in 1965 which are due and 
yao. shite F toe hey have not already been paid. Now during 1966, 
cation pay = 7 has been accrued up to December 19th,and we propose 

discontinue further accrual. Now in 1967, a man who take a vacation will 
the specified percentage of his gross earnings for time worked in 1966 
up to Decemder 19th. 


rt 


I understand that. 


no contract, there would be no money to pay for 
amounts to. 


We also propose that premium pay not required by law will be discontinued. 
pecifically, this means that coubdle time for Sunday work will be ¢iscontinued; 
and time lost due to lack of work will not be considered time worked in the 
computation of overtine. 


last one, Mr. Wooten? 


Time lost due to lack of work will not be considered time worked in the com- 
putation of overtime. Now we also propose effective on December 19th, the 
wage rates in all classifications will be as listed in the wage scnedules 
in effect immediately prior to December 1, 1966; that is, as in the last 
contract the Company had with the Union. . 


ee 


Dec. 12, 1966 


UNION: Repeat that last part, Mr. Wooten, please. 


COMPANY: Wage rates in all classifications will be as listed in the wage schedules in 
effect immediately prior to December 1, 1966; that is, as in the last contract 
the Company had with the Union. 


We further propose that withholding of Union ducs by payroll deduction will 
be discontinued. The Company is willing to discuss these items or any other 
items with the Union at any time at any length, but we want you to know our 
position. We think these changes are desirable, reasonable and justified in 
the present conditions. Let me say again, this does not in any way affect 
our contract negotiations. 


UNION: I want to get this down. 


COMPANY: These proposals are temporary expedients which the Company feels are reasonable 
and justified under the present situation, and they do not affect or are not 
proposed to change the Company's latest proposal for a contract, which pro- 
posal for a contract of course is subject to negotiation for as long as is 
necessary to reach an agreement. When it is signed of course, it will be 
effective on the date signed and for the term specified therein. I believe 
that brings us up to right now, and that's our proposal. 


I suppose that at a time like this a lot can be said. I'm not sure that there's 
any point in saying a lot. The Union has expressed a desire to work out an 
agreement. That desire still remains. We feel that of the requests the 

Union has submitted on the unresolved issues, that they deserve consideration 
by the Company over and beyond what has been previously discussed, on their 
merits, and on the various conditions that exist across the nation, in the 
industry, and in the area, so far as practices and wages are concerned. We 

feel that our members felt that the Company's last proposal was lacking in 

some issues, items, that they weren't exactly fairly written to be fair to 

both parties to this agreement. They have indicated... : 


What do you mean, Bill, fairly? 
That what you believe is not necessarily what we believe. 
You are talking about quantity, how much, is that right? 


When you say how much, you are speaking about wages. We feel this wage offer 
is insufficient. We feel fringe benefits don't take into consideration that 
these matters have been improved in other contracts and are still being im- 
proved, and proper consideration was not given to the people here. We don't 
think they are fair and justifiable toward the employees. The Union has en- 
deavored, contrary to opinions on what the Union proposes, to do, or when, 

we can only reiterate that they have told you they are willing to work under 
the terms you proposed and are willing to continue to negotiate on these 
things toward reconciliation, and we feel it can be done if we both attack 
the problem in an honest effort to reach an agreement. We feel there is no 
necessity of a work stoppage if the Company indicates the desire to do these 
things, and don't take punitive action against our people. This has been 
done before with no imposition on anyone. And certainly with the people 
working in the plant the Company has more lee-way in working with their 
customers. There's no change in the work schedule; there need be no change 
in the work schedule. So far as the things that the Company has now proposed, 
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further approval of the membership; this seems to be a pretty big club. 


The Union cannot do it without my approval. 
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You can call this whatever you please, and I know you will, but the Company 
it is desirable to make these changes under the present circumstances, 
i it is completely justified. You say you have no plans to strike 
well, we don't feel quite that secure. Future plans cannot be 
made with any assurance at all that they can be carried out. 
nstance, Zill, on big export orders, our men go after this thing at 
time of year. Several companies may bid, and if we got a big order to 


in March or April and then have a strike, we would be in a real problem. 


e@ boys can't go after those big orders so long as there's a threat of a 
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Could you do it if there was a strike? 


We would’ know exactly what our position was then. But I hasten to add, we 
don't want a strike, we want an agreement. 


In other words, you want a strike or our agreement on your latest proposal? 


We think we deserve an agreement. And up until the 29th or 30th of 
November the committee's position was that the membership had told you that 
you had to achieve certain things, and you didn't achieve them, but you were 
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not in a position to chunge your position without going back to the membership. 
This came out this morning. 


I don't follow you again on your wording. Wi I expected to achieve and... 
I don't follow you there. [Evidently we are far apart on our thinking or 
information. I don't understand your remarks. 


I said that up until November 30th you were talking about the Union wanting 
a contract, and I said we should have had a contract, and perhaps I 

deviated a little bit, I said up till then the committee was not in position 
to agree unless you got everything the membership had told you to get. 

And this makes me a little dubious about whether you are in position t 

reach an agreement or not. I don't know. Any way, we didn't reach one. 


We met on the 29th of November, and this was the last proposal you gave us. 
On the 29th of November I told you I didn't know what the membership would 
do. It would be presented and nobody could say exactly what those people 
would or would not do, until the 30th, until they did express their opinion, 
and at that time we knew they rejected your last proposal as of the 29th of 
November. t any time we could not have told you whether it would be 
accepted or rejected. We could only express our opinion or belief. We 

had no knowledge of what they would do. They did reject it, and you were 

so informed that your offer had been rejected, and it was their desire to 
continue negotiating to reach an agreement. On those issues not previously 
agreed to. Certain stress was set on various ones, on that basis the committee 
was in a better position to bargain than prior to that because we had more 
knowledge of those things they felt they should have, and it had not been 
granted. So the committee is in a better position today to bargain on those 
issues. Of course with your statement now that your position is the same 
leads us to the conclusion that you don't want to modify them, yet you will 
bargain in good faith. 


We have made no suggestion that we stop negotiating. As a matter of fact, 
I said several times we would continue to meet at any time for any length 
of time. I don't see anything new in our positions this morning of any 
significance. . 


You just went over it this morning, and I don't think in our brief recess you 
could have given too much thought to these things. We think there are areas 
there where the Company could and ought to agree. 


To give more. . 


I won't use the word 'more'. I think you should change your position on 
some of these matters, regardless of whether it is money or something else. 
And then we would sit down and discuss it after you have had time to really 
discuss what was said, and under the statement I have made I think we would 
be in better position. We have tried to tell you what the intentions of 
the Union are. Solely to reach an agreement. 


On your terms. 


I never get an agreement on my terms. We have given you a list of un- 
resolved issues. They are no different than’they were. But talking about 
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UNION: Let me ask something. You can't go after any big jobs --- by altering these 
conditions would you de able to go after them? 


COMPANY: No, Dut it would compensate to some extent for not being able to go after it. 
UNION: You not working cay to day and hour to 


COMPANY: record is made of what you said, but I see very little assurance 
Statement. 


COMPANY: We heard from the Hall that you would give us two hour notice before you 
strike. It's all over the shop. 


UNION: That statement was never made. I don't propose to strike this plant. I 
don't propose to give consent unless we think it is necessary because of some 
break-down in negotiations. And I would do the same thing as before, arrange “ 
for an orderly cessation of work. But we do not propose or intend to dis- 
rupt things. You can rest assured that is not going to happen. If it 
becomes necessary we would have an orderly shut-down. These people want to 
work. We may not have much sense, but we are not stupid. This is their 
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job and their livelihood. We hear lots of rumors, too. ut we don't pro- 
pose to do that. 


COMPANY: We want the assurance of a contract, u stable situation. 


UNION: We do, too, and the best way to get it, Ed, is to sit down and talk about 
the areas. That doesn't mean I have to concede everything you want or you 
have to concede everything I want. I don't know what the ultimate outcome 
of negotiations will be, but I'm sure of one thing, that we aren't that 
unreasonable that we can't justify some of these things if we talk about 
them with an open mind. And all we are asking is that serious consideration 
be given. 


COMPANY: Consider the company's position at the moment. Up until this morning, and for 
the entire period of negotiations we have had, as you just said, the Company 
has made numerous changes. I want to point out again that the Union had 
only withdrawn one item of its original proposal in these negotiations before 
this morning. I reviewed this last night. On October 18th you withdrew your 
proposal to substitute in Section K of Article IV... 


That didn't make very good sense, so I'll say it this way - the Union proposed 
to make the call-back right and the continuing accummulation of seniority 
indefinite in case of lay-off, and at the same time make that accummulation 
only equal to length of continuous service. You withdrew that on October 18th 
and that's the only withdrawal you made. In this black book we have noted 
both proposals and you made that and withdrew it. You did agree to a number 
of our proposals. We withdrew a number, we compromised on a number. There- 
fore, to review this, on the Union's proposal I have on this first page here 
that the Company said "Yes" to three down here. And there are more of these. 
The Company's position was that we were still faced with the same proposal 
from the Union on November 30th that you handed us on October l0th. We gave 
you a final proposal which we hoped would be acceptable, but it was not. 


On this final proposal you gave us, we had meetings after this date, and you 
have it all wratten up as November 9th. 


We had final copies of this typed as of November 50th. I just happened to 

open to page 20, and I find we agreed on November 2lst. It doesn't show on 

the ones handed to you about November 9th. At any rate, that was the date they 
were typed. It was merely to bring us up to date to that time. The Company 
wanted to ascertain this morning if you had in the two weeks less one day 

since we met, reconsidered the latest proposal of the Company. And we wanted 
to review our positions here today to see where we stood. As I see the 
significant items, namely economic, we stand just where we were. 


On November 29th you gave us your final proposal. It was acted upon November 
30th and you were so notified. Until the morning of the 3rd I informed you 
that I was available for meetings, negotiations, on the agreement, and evident- 
ly you were not at that time, so I was committed to other Local Unions, so 
actually there was no time to further discuss this. I was out of town 

until Sunday of this week and this is the first day I was available, and 
actually though today is the 12th, on three of those days I was available, 
actually we haven't had a meeting prior to that because I wasn't available 

and haven't had the time to discuss these problems with the committee until 

an hour this morning to go over these things and get the thinking of our 
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Bill, throwing out the two-hour thing, you still admit we don't have a 
contract and you still could strike, so we are still at the same point 
as far as planning... 


I don't think that significantly changes our position, and I want to re- 
emphasize we are proposing these changes to be effective one week from 
today. We feel they are justificd under the circumstances. Our latest 
proposal is unchanged at this moment. 


As i read this, effective December 19th, that you impose these sanctions. 
I think this is something we could have done without. But I don't think 
that will change anybody's mind. I think it will be taken as what it 
appears to be, that they are sanctions. These are definite concrete 
sanctions. We haven't and don't intend to put any threat upon the Company 
of a work stoppage during the period of negotiations. 


Well, of course, it is there. 
This is a club right there. 
As I said, 0. T., you can call it what you will. It's a temporary proposal. 


I recognize it for what it is. Temporary, I know that, but with that in 
mind would you care to say when you will be prepared to sit down and 
bargain again? 


You are tied up all Wednesday and Friday this week, you Say? We would be 
ready to meet you Tuesday or Thursday if you think it would be fruitful. 


I have the will of the people, but what they want isn't necessarily what the 
ultimate agreement will be. I'm going to bargain on these issues. What 

the ultimate agreement is may not be what they ask for in its entirety. I 
think they have merit. Our membership thinks they have merit. -So if we 
attack it from that standpoint I don't see why we can't reach an agreement. 

I don't propose to lay down an ultimatum because that wouldn't be bargaining. 


I'm glad you recognize that. 


Neither am I holding a club over your head. This is a procedure this Union 
has adopted. 


Let's meet again Thursday. What time? 
What time do you propose? 
At 1:00 P.M. Thursday? 


Fine. We have had a contract here for a long, long time. We have had our 
differences and gotten hot under the collar, but all our people want is 
consideration given on these requests they made that we know are not un- 
reasonable when you look at the pattern across the country. They have merit. 
And without any threats of strikes, lockouts, sanctions, this is what we 
have been asked to do. A strike costs us a lot of money. 
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MINUTES OF MEETING BETWEEN COMPANY AND UNION NEGOTIATING COMMITTEES 
Thursday, December 15, 1966 
For Union - W. W. Eldridge, 0. T. Wilson, Jud Everton, B. F. Joyner, Lee 
Borkman, Jimmic Wilson, Ronald Standifer, Tom Dockery, Jack 
Parsons. Mr. Andy Swafford also attended mecting. 


For Company - E. C. Wooten, C. S. Turner, D. F. Abercrombie. 


Mr. C. C. Peck, Federal Mediator §& Conciliation Service, attended meeting. 


Mr. Peek will be a little late and said for us not to wait for hin. ili, 
specifically where would you like to start? Let me give you the minutes 
of the Monday meeting while I'm thinking about it. 


There's something in here I want to look at and talk about briefly, Ed. You 
stated, and I wanted to verify it, that premium pay not required by law 
would be discontinued. Is this all it constitutes? 


The specific items I named. What page is that on, Bill? 
Page 13, near the bottom. 
Those specific items are the only two. 


They asked me this morning, and I said I knew what you said but didn't know 
what you encompassed. How about shift pay? 


It doesn't cover shift pay at this time. Possibly I should have said, "not 
required by law, as follows." Those are the only two items. Premium pay is 
not affected at this time. 


What you said in closing, you stated some time during the. talk you made that 
when an agreement was reached it would be effective on the date of the agree- 
ment and would continue to the time specified therein. I wanted to clarify 
that. 


I've found it, page 14. I believe this is what you are referring to. The 
second recorded speech of the Company on that page. 


"For the term specified therein."' Normally you reach an agreement and it 
becomes effective on the date signed and would expire one, two or three years 
later on that date. Is that what you refer to there? 


No, I meant exactly what it says there. Normally a contract is a one, two, 
or three year agreement, but I don't necessarily anticipate this to be any 
specific length of time, nor did I anticipate it to be an even number of 
years. The terms would be subject to negotiations. 
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the record, and I appreciate your statement, Bill. That 
an further appreciate why you said it. That is irrelevant 
€ negotiations, really,and also, while we are glad to have your assurances, r 
we still, as you well can understand, feel quite a bit of insecurity about 
the present situation, as I said Monday. And we would like to have a signed 
contract so that we can work with assurance and make plans which we have to 
maxe to operate a business. 


« 


i'm sure you would like to have a contract. I can doubly assure you we would 
like to have one, also. You have made a proposal and the membership has 

mot seen fit to accept it in its entirety, and if this is ever going to reach 
the point where we have a signed contract, these differences have to be 
resolved. The dest way to resolve them of course 1S to sit down and discuss 
them on their merits anc see what comes of it. I think this is the only 
method that 1 prove ef Seen eone and during this period of time the Company 


is operating their plant with no restrictions or hardships... 


COMPANY: I would take issue that there's no hardships placed on the Company. We of 
course are here to negotiate on the differences, to try to arrive at some- 
thing. I don't know what we nave not discussed in the course of these 
negotiations up to now, but we are willing to listen to anything new the 
Union has to offer. 


UNION: We do want to talk about some things, and we have gone through them before, 
and I don't know of any agreement where everybody agreed at the first, second 
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or any mecting, where they hadn't been discussed. You go buck over them and 
review and see if there's some way to gct them. The Union made proposals 
and the Company made many proposuls in their second mecting of things they 
wanted. These have been discussed at great lengths, but I think they were 
discussed on the supposition that what had been offered was enough to 
settle an agreement. The Union submitted their proposal that they would 
like to have. Some were withdrawn by the Company; some by the Union, and 
some were acceptable. You narrow the field, and if we both sit here and say 
we are not going to concede on this or that, then we are at a stalemate and 
no progress is made, and this is not really and truly collective bargaining 
if we both take that position. But we have to review them on the basis that 
they have becn rejected. You say you want an agreement. How do you reach 
an agreement? By trying to adjust the differences. I would like to talk 
about one that's uppermost in lots of people's minds. I wouldn't say it 

has number one priority, but this is Arbitration. The Union has asked for 
Arbitration in the last two contracts that I know of. Prior to that I really 
don't know, from memory. We know that most of the agreements across the 
country provide for Arbitration, large and small industries. We know there 
was some thought at one time from the Congress of the United States that 
they considered compulsory Arbitration, so it has become a way of life in 
this country, and we are at a loss to understand why this Company refuses 
the theory of Arbitration, which is a third party reviewing the facts like 

a judge hearing a jury. A lot of people across the country today are 
qualified as arbitrators. It is a recognized practice, and we see noe reason 
why our differences can't*be settled the same way during the life of an 
agreement, then we would not be forced to go into lengthy discussions in the 
Hall about whether we are going to take a strike vote, etc. You have a 
simple expedient. If it has merits, it is presented to the body, and they 
decide if it has enough merit or seems to be that we were right in our 
grievance, then they elect to take it to Arbitration. We are particularly 
desirous of having the last Step of the grievance procedure to go into 
Arbitration where no agreement has been reached. I don't think I need to 
tell you what it is, but this is what we want to talk about right now. 


Well, we have been over this ground many times, of course, given it a lot 
of consideration, not only this year but, as you said, in former years. 
Arbitration can be an expensive thing to have in the contract no matter who 
wins the specific grievances. There have been things said in these meetings 
that lead me to believe we would have far more grievances if we had Arbi- 
tration. And whenever there's a grievance, no matter who wins it, I think 
it has an effect on employee relations, a bad effect; that probably is more 
important than who wins it. And that's one reason why I don't want more 
grievances. Another is because they are expensive, and in other areas of 
the contract the Union has mentioned the expense, particularly Paragraph L 
of Article IV, and so in a sense you are inconsistent in this, though I 
realize you are asking for Arbitration to cover everything in the contract. 
But the history of the last two years, as we have said before, does not, 

we think, support the Union's request for Arbitration. We have had, I be- 
lieve, six grievances, and the decisions have been about 50/50. Six in two 
years is not bad. There may have been others settled at the first step I 
don't know about. There's no record of them. I don't think this Company 
takes a hard-nosed attitude toward employee grievances or things employees 
want or question about the administration. It is not our policy to take 
that kind of attitude. I know that's my feeling about it. We believe in 
fairness. And we see no need of Arbitration, for those reasons. 
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COMPANY: You have adout twelve o een men in that Union, haven't you? 


Does the number of people you have make a difference? 


I don't think so. I think we have nineteen in our bargaining unit over there, 
but we co have arbitra teelworkers, I would say their representation 
would cover apout six hundred people, and they have Arbitration. Of course 

t nmte- 


I don’t know every time they had a case if it went to Arbitration. 
COMPANY : t true that Arbitration can open the door to individual bar- 
me cases? 


UNION: I¢ follow you there. 
COMPANY : mace a note 
Discussion of rig ¢ individuals in collective bargaining and Arbitration. 


COMPANY: Has this Local Union's experience with this contract we have had for the 
t two yéars been so bad that they feel they need Arbitration? Is that 
I was'a little bit surprized that this issue came up. I didn't think 
would come up again. I can't quite understand why. It doesn't seem to 
there's any need for Arbitration. Of course as you said, it is not 
S. Pipe’s policy to have it or not to have it. We feel what we have had 
right for this plant. That it has worked well for the Union and Company 
both. But has this Local Union's experience been so bad that they feel 
they need an impartial Arbitrator? That's hard for me to understand. 


There's a lot of things people don't understand about Unions if they haven't 
participated in it. So far as these people are concerned, why do we always 
have to discuss throughout the shop are we going to have a strike? When a 
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grievance is presented, the rank and file members know little about it. 
They are concerned then over whether they will have to strike over Joe's 
gricvance. I don't think there's any particular action of the Company 
that brought this on. I think if you were out in the shop us an employee, 
you would become somewhat concerned, whether it would cost you any time 
out on the picket line. Of course if it isn't resolved to everybody's 
satisfaction, in our position you have two ways of doing it. You drop it 
or use the provisions of the contract. In our case, you cither drop it or 
strike. In the other, you either drop it or go to Arbitration. No parti- 
cular group of people then is hurt or worried that he will be out of work 
on account of this grievance. 


Have we had any grievances that the people were worried about? 


We had a couple that they were worried about whether they would get a fair 
answer on it or not. We had one where Mr. Tom Deakins tried to make a 
monkey out of me and Bill. But Mr. Scanland took it and settled it. 


You know that you don't know when a grievance goes in there what the Union 
is going to do. But if it was in Arbitration you would know the procedure 
and would have no work stoppage and this takes the pressure off. So far 

as the expense is concerned, I don't think anybody is in the dark that it's 
a damn expensive thing; a strike is lots more expensive than Arbitration. 

So thefe's this possibility that some grievance that they feel very strongly 
about would result in a strike action, whereby with Arbitration they would 
know where it was going so they would let the thing take its course and let 
the officers go through with it. 


We still feel like, Bill, that the committcemen sitting in on these things 
understand the intentions of the various clauses in the contract, and we 
feel we can get together and make a fair settlement in any grievance that 
might come up. We see no reason to bring in any outsider. We see no reason 
for it, and as Ed pointed out our past history on grievances has not been 

a one-sided thing, so that is our main objection to getting into Arbitration. 


You may have objections mit. Evidently you two people do. But our members 
out here feel they want the satisfaction and peace of mind that goes with 
Arbitration. They feel this is the logical answer, and. they want it, and 
want it badly, and we see no reason why this agreement on Arbitration cannot 
be reconciled and have one of the hurdles out of the way. We feel this 
should not by any means be something that is drastically going to handicap 
the Company or give any material benefits to the Union. I can't con- 
ceivably understand why the Company would stay with the position that this 
is a better way of doing it, this is cheaper, because I don't think it is. 


Bill, on any contract I have read on Arbitration it has a lot of language 
you emphatically disagree with, such as, "the Company has the right" over 
and over, and to you that is insulting language, and that is exactly what 
we would need if we were to go to Arbitration. We could get into a lot of 
negotiations if we did consider Arbitration. 


Then let's go to it, because we want Arbitration. I don't recall anything 
dealing with Arbitration that would need any changes. 


See where you read in here (North Birmingham contract) how many times it 
Says ''the Company has the right." 
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the one we have. 


I think we would have 


negotiations and discussions 
think you have missed many 
I don't think that's the con- 
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there to make it clearer to an Arbitrator. It is in 


hink it would have to be very specific in.many 


the same gui 
from wi it currently is. I don't know any Arbitrators 
i t the contract specifies on it, and I don’t 
wu have too many th in that agreement that leaves too many things 
i know several in the past without pointing out some 
se, Dut we know that various times when we have a grievance 
on a certain argument, you come along and want to change the 
give you the unilaterial right to do it. 


One of your requests during these negotiations has been to take out rights 
ané clauses we have had in for years. 


They have not always deen in this agreement. 
No, dut for several contracts. 
it is that, and this possibly has more to do 


n there because we got into the habit of reading 
and bargaining on the Company's proposal, and 


with some of the language 
from the Company’s proposal 
we agreed to certain things from the Company's proposal. In very few in- 
stances nave you took the Union's proposal and modified or changed them. 


Generally what comes out of 


half this language is yours. A lot of it is stuff you have asked for. 
I don't think that's a true statement, Slim. I have never wrote up a single 
contract or was consulted about an entire contract except on what it was 
and it was spelled out by management. 


It may not be your words exactly, but it’s a lot of the committee's thoughts. 
It has not been a one-sided deal. . 


I don't think your statement is fair and accurate. 


— if _ 
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COMPANY: If we had time, I could go through and point them out. 


UNION: We want Arbitration, and you don't because you say the contract is so worded 
that it would have to be revised. 


COMPANY: There are a lot of things that you know the meaning, and we do, but an 
Arbitrator wouldn't. We know the intentions and the way it is handled, 
and we feel like if we had Arbitration we would have to spell it out 
clearer. 


UNION: Of course that's your opinion, and I hope you are sincere and honest about it. 
COMPANY: I am, or I wouldn't say it,Bill. 


UNION: Again, it seems to center around the fact of what I say, or what I do, and 
you lose sight of the fact that in my capacity as spokesman I do all the 
talking. There seems to be a general consensus of opinion that U. S. Pipe's 
representatives are dealing with Bill Eldridge and not Local 155 of the 
Molders' Union. 


COMPANY: Your language or thoughts, or your committee's; I put them both in. 


UNION: It isn't my nothing. These proposals are drawn up by a committee, taken 
to the membership and passed on,and if they ask for something and I write 
it out in language to clear up what they are saying. As you recall, the 
first time you met I was out of town and wasn't even here, hadn't seen it 
before when I came into the first meeting. Same thing four years ago. 
And at this time when this committee was up, they came into a committee 
meeting and gave these proposals, already had some meetings with the member- 
ship, what each department felt they wanted, and they were passed to me. 
We go into the contract and see what the contract says, and refer to them 
by Article number, etc., and if that makes it mine, somebody is misinformed. 
I'm beginning to be kind of like a former Vice President of the United 
States when he ran for Governor of California. When he got beat he said, 
Well, Nixon isn't going to be around much longer to be the whipping boy. 


COMPANY: You inferred that everything in this contract was something the Company had 
written up and thrown at you. I deny that, and you know it, that everything 
in here was negotiated and a lot of Union requests are incorporated in it. 
By this I mean the Union and the Company has jointly written it. And I 
resent some of your previous statements. 


You just have to resent that part of it. Because I don't agree with it,you 
can deem it whatever you may, but if I think it is wrong I'm going to say 
so; but using the word resent is not true. The only thing is, I differ. 

You differ with me a lot. This isn't necessarily resentment. It seems to 
me if there's any resentment it is on the Company's part. . This is the book, 
and this is the Company's language, your write-up... 


COMPANY: A lot of things the Company wrote was at your request. 


UNION: These things were given to us the second day of negotiations, and I know you 
couldn't have written them up in that time. We have done most of the 
negotiating out of books prepared by the Company from things prepared be- 
fore you had our proposals. 
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we going 
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see no reason to change the Company's position on Arbitration, Bill; 
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The possibility of 
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has been proposed by the Company, incorporating 
proposals in that regard. 
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What is the ultimate cost item without Arbitration? 
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COMPANY: Of course. But it is impossible to answer that question, but over the 
years possibly Arbitration would be more costly, because I think the 
strike is more of a remote possibility, considering our experience and 
how many years you want to go back. 


UNION: I wouldn't say that is a valid excuse for not giving Arbitration. If it 
was a Company with no Arbitration, then you might say it is by Company 
policy. But here we are not faced with Company policy, but a local problem, 
and we have an issue and nobody wants to move. 


We can see in a plant with several Unions it might be advantageous to the 
Company to have Arbitration. Where it could cause trouble among the other 
members. But with one Union and as we say, we feel the people in this room 
definitely know the intention of this contract and we feel we can settle 

any grievance that may come up fairly and squarely with our present grievance 
procedure. 


The only difference, when you say you can settle them zair and square, the 
ultimate answer is with the Company. You have the final say whether its 

over or there has to be a strike. Because the Union doesn't have the veto 
power except recourse to Arbitration or a strike. So you are saying in effect, 
that what you think is fair and square, if that doesn't suit you, go ahead 

and strike. 


We are saying there would be no need for a strike. We realize at the same 
time you do have that club hanging over our head at any time. But we are 
willing to gamble on settling a grievance fair and square. 
Well, this is an issue that has to be resolved, and we haven't resolved it. 
We have shortened the steps trying to expedite the grievances like we thought 
you wanted it. We have agreed to run them all through the Personnel De- 
partment, which should simplify it somewhat, and this was at your request. 
We did not go along with the final step, Arbitration. 

Recess from 2:25 to 2:50 P.M. 

COMPANY: Well, that seems to cover Arbitration pretty thoroughly, Bill. 
I'm assuming by your asking what else we have to discuss, your position on 
all the issues I have previously spelled out, your answer is the same on 
all of. them. 


COMPANY: We haven't anything new, and you knew our position Monday and on the 30th 
of November, and there's been no change since that time. 


UNION: On the 29th you said you said you would operate this plant under this pro- 
posal, now you say you are not. 


COMPANY: I was referring to the Company's latest proposal for a contract. 


UNION: You did propose to this body that you would operate this plant under those 
terms, but you did change that. 


Se 
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COMPANY : 
uested and then modified, was an in- 
of benefits. At the last time we 
lan in effect in the Soil Pipe agres 
we are reasonably sure this is up fox 
this plan provided benefits beginning - 
ould qualify at 15 years' service with «- 
an additional 5% vesting. This was the 
What is the position of the Company on that?* 
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UNION: 


onversation on that the other day, Bill, andwhile I 
an for any specific Company involved, and I assume 
Company wrote wn plan, but the plan as outlined in the Industry al 
- this is the basic Industry contract for '65, '66 and '67. It pro- | 
to approval (Read from Agreement). Comparing 
plan, ours is $2.60 per month per year of service since November 12, 
month per year of service before that date; the Industry 
per month per year of service prior to January l, 1962 
per year of service since that date. On this basis, com- 
the two plans for past service and future service, as of now and some 
the future a man would be much better off to retire under our plan 4 
i r plan provides a man who is laid off or who 
loses his 5 shut-down will have vesting under certain age * 
; tvice concitions. i years' service required; for age I would 
: m afraid to say off-hand. But the vesting here 
quit or be laid-off or leave a given Company for 
any reason, and he still has the vesting. That isn't-true in our 
‘requires retirement at age 6S. Ours provides for early retire- 
60, anc there's a little bit more than 6% discount for each year 


in our plan. 
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UNION: urs i oximately 6/10 of 1% for each month of early retirement. This is e¢ 
ical purposes. They have a chart on that. 
a 


COMPANY: I wanted to review that just for the record. This doesn't review our present » 
plan in detail. Our plan, I think, is in many ways superior to this plan here. 


UNION: But we are primarily interested in this plan for the benefit of those people 
for the years they have and not necessarily what they are in the past. Pensions 
are a cost item. The Company has to put aside a certain amount of money each * 
year to cover then. nd they would have to make the vesting actuarially sound. , 
COMPANY: What you are saying is based on this plan being continued unchanged for the ° 
next twenty years or so. And you are conveniently ignoring the provisions 
for the spetial retirement payment in our plan which is not in Industry's. 
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UNION: We are not discounting the fact it is worthwhile... 
I think cverything that's done in negotiations is considered by both parties 
on its merits, but I don't think you arc looking ut it in a true light when 
you say it may or may not cost you money, when across the country something 
is being done as a national policy, and we will be handicapped when is isn't 
a matter of financial ability to pay. This Company has never pleaded in- 
ability to pay. They have told me No on a lot of things but they have never 
told me they were not able to pay it. 


COMPANY: No, but it is a matter of judgment as to what extent we increase our cost at 
any given time. 


UNION: This is what you told us four years ago. 
COMPANY: It might be told you two or three yars hence, too. 


UNION: We don't have access to cverybody's thinking and reasons in back of it, but 
we can only surmise and from our own opinion, and wonder why if this is being 
done in other places by this same Company, why does your local management say to 
the people who work here in this plant, we just are not going to pay that at 
this time because of various things; not because we can't afford it. 


COMPANY: Because of all considerations... 


COMPANY: Bill, as I see this, comparing with Industry, even people here in this room, 
if you get the increase in the next several years you are still ahead of 
Industry. Because our rates have been higher all along. It was $2.50 for a 
long time, then $2.60. If you were to get this increase you are asking for 
several years from now, you are still ahead of the game compared to Industry. 
We feel you would still have a better plan. If we were to go from now on 
and hold to the same rates, it would be a different story. But we are 
Negotiating every two years, so we don't know what will happen next time. 


UNION: You have lost sight of one thing that has a strong bearing on it, and cer- 
tainly has a monetary value. There's some people here who may be forced 
to quit other than disability or age, and if they do, their pension goes out 
the door with them. 


COMPANY: Out of curiousity I just figured a man with fifteen years' service retiring 
now under Industry, as I understand from reading here, would have $35.00 per 
month, and:a man under our Pension Plan would have $37.90 per month plus 
special retirement payment; two years hence, if the Industry increases to 
$3.50, this is a guess, their man at fifteen years' service would retire with 
$38.00, and here if ours is not changed would retire at $38.10 plus special 
retirement. 


UNION: I understand your figures, what you are saying, but again you are going back 
and computing it on something this committee did not ask for, the Industry 
pian as such... 


COMPANY: I understand that, but you asked for the $3.00. 


UNION: We think the least we could do would be get from now on what they currently 
have, and we are looking at the future rather than the past. 


COMPANY: I understand that. 
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Actually have had dout wheti this was necessary, and I 
We will add the word, "indefini 


We never reachec an agreement on Article IV, Section E, whereby you permit an 
exployee who dics on a job, I exception could be made when the Company 
consents. we still feel is is something that normally concerns us. If the 
union and Company agree, this is fine. But at the sole discretion of the 


and our general procedure has been 
tine a i ni we have awarded that man the job. 
ve been a few wi hey i 
needec them wi I nd we ; n't let them go down. 
unilateral rigi i But in any case, we would be glad 
) We have had people who have bid on something every few 
They have been held because they are more or less habitual bidders. 
In most cases the older man, if he's going to a better job, he has been 
allowec to move. 


SoS ever move or allow to move a Junior man 
the Company couldn't allow him 
there was a very good reason. 

the "Senior man has Seteers been the man who got the job. 
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Discussion of changing jobs involving Shipley and Youngbiood, and an eighteen year man 
not getting job he wanted. 


COMPANY: I don't think a mutual consent thing is good. Somebody has to be boss, as 
I have said before. 


UNION: Again, that brings us to Section D, Article V, where we ask that the man who 
has done all this work be recorded, and you said No on that. 


COMPANY: Our position on that has to be No, Bill, because % I tried to explain, the 
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records that would have to be kept on any temporary clussificution to build 

a man up in accummulated time to when he would be cligible for increascs 

would just be prohibitive in record keeping. And it woulcn't be temporary 
It 

© give 

to it 


would be in and out scrvicc, and I believe this thing was written t 
aman an advanced rating if its a higher paying job when he goes in 
in the first place. 


That's all he ever gets. He never reaches the top. 


That's for a day or two at a time. We do have a clause that takes care of 
extended service due to illness that will last six weeks, and it has generally 


worked out very well. But this short-term service I just don't know how we 
could ever do anything about it. 


The foremen keep many records down there. 


But this would be terrific, Bill. It's not complicated in method, but it 
would create files that, within a year a room wouldn't hold. 


General Discussion of temporary service, and payment for such service. 
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The Company's position here is No? 
That's right, Bill. 


We are having a difficult time bargaining when the answer is No to everything. 
It doesn't seem to me that we are doing much bargaining. To clear up a 

point here in Article X, Section A, the Company added one holiday, Christmas 
Eve, in the contract. We said we accepted the one holiday only on a one- 
year agreement. 


I had a note on that. 


Of course the Union is desirous of a one-year agreement. I assume the 
Company's position is still two years. 


It is. 


And if there's a two-year agreement it would expire two years from the date 
the contract is agreed to? 


No, we see no reason to depart from the November 30th date. That would be 
November 30, 1968. 


It was November 12th for years and years. And in '63 we signed a contract 
February 9th to expire November 30th. It was changed from the 12th to the 
30th of November at that time. 


Why would such a stipulation depart from the regular procedure? If you 
bargain on the length of the contract, that it wouldn't be on the date of 
the agreement. Why one particular date? 


This is still something to negotiate on. Your question was would it 
necessarily be one or two years from the daté it was signed. Our answer is 
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at midnight and what we would do. 
re And so then the question was, 
ed cha t you were telling the third shift not 
notify you. Ed said he didn't want to tell 
come in because we intended to operate this plant, 
temas? You said under the terms of our latest proposal. 
people had agreed to continue to work in an effort to 
have again assured the Company in the meetings we 
our intentions of trying to reach an agreement. 
ut because we didn't sign the agreement, didn't agree 
along with a group of sanctions. This isn't fair to +» 
They are working under the supposedly last proposal 
y are supposed to get these fringe benefits for these days. ° 
you come along and unilaterally take them out. This strengthens the s 
thought of these pee? Ss t this ought to be dated after the holidays, so 
this condition would n e@ imposed on these people again. 
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that in the way you toox 
contract. 


s condition imposed on us again, either. If we had meant 
ic) we would have offered to extend the present 


UNION: Every year we have been told the Company would not extend the contract. 
COMPANY: I said "if" we were going to agree to one or the other, we would have come 


nearer to working under the terms of the old contract. This way, you want 
your cake and eat it, too. 
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You know the Company had no anticipution of whut actually happened on this. 


I said, or had there been a strike and people came in to work, they would 
have come in to work under the terms of the new proposal. 


Then you would treat a guy better who struck and came in to work than all 
these people who came in? 


All these people came in and have worked about two weeks under this proposal. 
It seems to be and I think our conversations up to now have indicated it 

is an open-ended proposition on both sides, and as we have said before, you 
you have told us the Union intends to continue to work and negotiate and 

not to strike, and as I have said, that assurance is fine, but what we want 
is a contract and security. We haven't got it. 


That's because you won't bargain with us on these things these people want. 


Your definition of bargaining is giving you something. We have given you 
something, but not everything you want. 


What have you given us since November 29th? 
No changes since November 29th. 


This was rejected, and you were so told. If you were going to operate the 
plant under certain conditions you did not tell me. I told these people 
who were around what you said, that you would continue to operate... 


The men who came in after midnight. 
But you have changed it. 


Yes, and we think we are justified and have good reasons for doing that. 
If you will go over the minutes... 


Your only reason was you had a club over your head, and you put a five barrel 
club over their heads to try to invoke a strike. Somewhere between there we 
can reach an agreement. There's a lot of area in there, and this is all in 
the devil we want, an agreement other than the one you offered that has been 
rejected. We are not authorized to sign an agreement. It was rejected. 

You have not bothered the people too much by putting these sanctions. It 

is what they anticipated. They are not too happy about the fact that you 
are going to deprive them of two holidays. The third holiday was not a part 
of the old contract. You deprive, them of reporting pay. Our people are 
somewhat in a quandary now. You put up a notice on the salaried people -- 
these people don't know whether to come on in -- they might come in and no 
work with no reporting pay. 


They will be notified in good time. 

Go back to what Ed said awhile ago. When we were on strike, we got a letter 
Saying the shop was open to any of us who wanted to come in:and work; would 
you have cut our pay? 


I don't think so, That's hypothetical. 


With any time, with a letter supporting it and these minutes, had they went 
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contract, what would 


tract ; I gu it dates from 1215 A.D., there has to be some 


in any contract, 


consiceration. i hi e was no consideration. 
not have a signed contract. 


there's no consideration. You have offered 


consideration. 


people have offered to work, and this is what you offered them. These 


in here. 


Tnere's no consideration for any change in our proposal. 


reason for any change. This question of yours, Slim. What 
zt 


ated or what you believed at that time. I don't know what you be- 
lieved, Slim; you will have to admit I told you I didn't know what was going 
to happen. had no knowledge of what the final vote would be. All I could 
Say was, wi will you do? I assured you we would man the shop till midnight. 
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The first thing I could visualize was maybe you were good enough‘to realize we » 


woule need some people to work past that time if we dropped bottom, that was 
my feeling, we could have used quite a few people cleaning this place up. 


I assured you we wouldn't walk off and leave that cupola full of iron. 
This was a surprise to all of us. 


You nave to admit I told you I had no intention of leaving that cupola full 
of iron. 


You left the impression that the people we might use, we would pay them at 
the new rate. 
t the reasoning. a 
people. 
to pay then, 
I don't want a strike, even thoug 
doing something against U. S. Pipe... 
Did you think we understood it that way that night? 


Yes, I thought you made it in good faith. 
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COMPANY: You really eased us into that. To me it was too damn short. If you had re- 
iterated that we may be willing to do this while we negotiate, I think that 
would have been the understanding you wanted. So I say we were more or less 
tricked... 


UNION: You may think you were; I can't help what you think. I told you I dida't 

know whether there would be a strike or not. said I couldn't tell you 
anything until after the people voted. And I told nim our people would 
continue working under the terms of your latest proposal. There was no 
asking for an extension. What was the use of asking something to which 
answer is historically No? How could I have got an extension that late 
night? Anyway, we came into a meeting and nothing was said about these 
Later you came in with these sanctions. I had assured you we would continue 
to work. This was the instructions these people got. 


COMPANY: You mean the meeting last Monday? 

UNION: Yes. I thought we could get together. You were not tricked, Slin. 
COMPANY: It was a big surprise to us. 

UNION: How could I tell you until they voted? 


COMPANY: I still think there would have been more talk if you had meant for us to under- 
stand your strategy. 


UNION: I did say you said "if the people would continue to work." 

COMPANY: On the telephone, there was no misunderstanding. We said we would honor our 
statement. But we didn't tell you any length of time, we didn't have any 
length of time in mind when we told you that. What is the consideration for 
the increase you would have expected to receive? And continue to receive? 
There is no consideration. ~ 

UNION: Consider the plant not being shut-down. 

UNION: You offered it. 

COMPANY: That was the proposal for a contract. 


UNION: You didn't put any strings to the offer of a contract. 


COMPANY: We continued up to now. Continue doesn't mean it is completely endless. You 
mean you think the Union is not obligated to give anything by a contract? 


UNION: I don't think it helps us get a contract, what you did. I'm sure that it 
doesn't help you get a contract. I'm thinking it would have been much better 
if you hadn't proposed them. Nobody would have been under stress about the 
thing. Because we would have been bargaining on what we can do to reach an 
agreement... ; 


This last meeting on the 12th, you are still wanting the same things. As 
far as rumors, we have heard them too, and they don't bother us a lot, but a 
lot of people are under the impression they would work under the new proposal 
sixty days, maybe with an extension, then come up in April and strike. 


Forget all rumors, but I have tried to assure you that we are going to con- 
tinue to work in an effort to work out a contract. This is as plain as I can 


put it. --L- 
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now still on these same things. 


I'm going to do. 
COMPANY: ON Son't Know what you are going but I can make a pretty damn good 
UNION: fou ar ‘ we will be working a month from now... 
COMPANY : saying we might be working a month from now just where we are right now. 
talkeé about a company today... 
feel like we ofrered you a 


have no reason to make any ¢ 


reason to change ail these 


air contract before the deadline, and we feel 
hanges. We have reviewed them, but we see 
ajor items that are still hanging fire. 


UNION: : iz i you don't anticipate changing your mind on anything? 


COMPANY: I don’t anticipate anything at the present time. 


UNION: Again you are coming Dack to what somebody says. Hell, I know how people talk. * 
Gur people are accused of being cowards because they don't strike, etc. I'm = 
discussing the fact that some guy may have told you we would go sixty 
wnat I'm telling you is we want a contract just as bad as you do. 
COMPANY: We are in jeopardy. 
UNION: hel he 5 is running; if we had struck the plant would be down. 
COMPANY : ied ll you the other day we can’t operate on a day to day basis. 


UNION: I up on the proposition, and here we are. 


COMPANY : 


shere is the cistrust in this organization as there appears to be, I can't 
a 


eature people working without a contract. I'd want something signed. 
UNION: we didn’t know what would happen here. We didn't know you'd take away the 
holidays, out you did. Is that trust? 


COMPANY: This doesn't £ill anybody with glee. 
COMPANY: I think there’s more trust than you have inferred in the past. 


UNION: I told you I wanted a contract before I retire. Whether I get one or not is 
strictly up to you fellows over there. You can counter this by negotiating 
some changes. Forget the mistrust and surprises; hell, it surprised me. 1 
had no idea’at all these things were going to happen. I quit saying what 


people are going to do. 4. 


Dec. 15, 


COMPANY : 
UNION: 


COMPANY : 
COMPANY: 


UNION: 


COMPANY : 


UNION: 


COMPANY: 
UNION: 
COMPANY : 
UNION: 
COMPANY : 
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We still think we have offercd you u good, fair contract. 
I'm saying our members have turned it down. 


Just because we have turned down all these things you wanted doesn't mean 
we won't talk about it. 


What do you want, something every meeting? We are in a position of giving, 
we haven't received. 


You have received quite a bit. 


These were proposals, and of course we got a terrific reaction when we 
proposed these things. 


I think you are wrong when you say we haven't agreed on anything. I would 
suggest, Mr. Commissioner, that the best thing to do is everybody cool off; 
I don't think we are making any progress here today. We are going to con- 
tinue to work. As long as you keep the doors open out there we will con- 
tinue to work. Again I will say I think it was wrong to put roadblocks and 
sanctions in the way. But we are willing to meet with you any time you 
want to call a.meeting. 


Well, we'd better put the next meeting on call, I guess. I don't have any 
date ih mind or any specific thing in mind to discuss. 


We are willing, but I'm not going to set a date because my people don't get 
paid if I do. 


Are you saying in effect, Bill, that you don't want another meeting unless 
the Company calls a meeting? 


Any time you want to meet with us, and for any changes to make, we will be 
glad to discuss them with you. > 


And any time you want to discuss the unresolved problems, we will be glad 
to talk with you. 


You told me you weren't willing to consider any of them. We will meet any 
time you want to. Just let us know. 


Meeting adjourned at 4:45 P.M. Next meeting on call. 


COMPANY : 


COMPANY : 


BETWEEN COMPANY AND UNION NEGOTIATING COMMITTEES 


. 


MONDAY, JANUARY 9, 


Joyner, Lee Borkman, Jimmic 
kery, Jack Parsons, Jud Everton, 


Union - Ww 
Company - E. C. Wooten, C. S. Turner, D. F. Abercrombie. 


Also Present - Carl w. Studenroth, Vice President, International Molders 
& Allied Workers Union, AFL-CIO. 


Well, Geatiemen, 
Stucenroth on the 


you like to start 


nave, I understand, had a meeting to brief Mr. 
and this in a sense is your meeting, so would 
oceedings? 


¢ and hope to go off active duty 

th hi nth, as I have eleven days leave due. 

as there has deen no have requested and the Inter- 

has enroth is now assigned and will take 

me ané will have ti uthority for negotiating and will handle 

is done here. t necessary in order to contact him 
that through m I'm off, through Andy Swafford here. 

But he is now chairman of the committee for negotiations. I did ask Mr. 

Peek about a meeting, and he said he contemplated setting up one, and 

Carl was free at this , and I verified arrangements and talked with 

so he could understand all this, and I believe that's all I have to say. 


wili 

rning oF 
gzanted, 
whatever 


you can co 


Clim 


hin 
was our meeting, but I think the situation we have 
the meeting, I think meetings are in order. Whether 
ired or not, it is the policy of our Union to send 
1 to assist and advise. Probably the reason the president didn't 
anybody in here before was decause we had some rather large agree- 
s and the fellows have been tied up, but most of us are free now to go 
on other assignments. I knew the Federal Mediator was calling a policy 
ing in Washington and they would not be available unless there was an 
trike in their territory. But I thought if the Company was will- 
eet, we would see if we could talk about some of these things. 


® 


a’ @ th 
et 


So 
hey 


we are always willing to mect for whatever length of time is 
necessary to talk these things over, which we have done, and to further 
talk them over. I don't know where would be a good place to start today, 
but possidly to point out the Company still believes the proposition as 
it was finally worked out, I don't mean that word, finally, in the sense of 
final and binding forever, but as it was finally worked out prior to the 
30th of November and in one of our December meetings, is in view of the 


Of course 


a7 


EY. 


9, 1967 


Industry, a very fair and reusonable p 

and everything I read secms to confirm this to me to 4 

and I'm more convinced than ever that jt is a good proposition. 

there are a number of other things the Union wanted and still w 

I of course understand that this is the Union's function. Th 

you are organized for. But I believe the last proposal is 

is an improvement for the entire £ 

package this year and for a two-year cont 

and we believe this eight cents in wages should be phrased to read, 

be effective on the first day of the first pay period after November 30, 
1967."' This is just a general statement, but maybe it gives us 4 jumping 
off place. I feel this way, Mr. Studenroth, Carl, if I may. 


STUDENROTH: Apparantly you are talking about the economics of this picture, and I 
won't dispute the fact that the Company's offer is what they think is good, 
it is just not sufficient for what these people need for the next few 
years... 

You have certain facts and figures as to wage increases across the country, 
which is certainly more than what you have offered here. You mentioned 
Industry, I'm no stranger to it, but in all the talk of the Industry, you 
had a lot of meetings here with a lot of talk; I noticed in the tonnage 
figure that you are going to have a better year than '65 tonnage-wise. 

How that tonnage is actually distributed among the companies, we don't know. 
You areme of the major producers, while not the top... 

But the Industry itself hasn't had a bad year. Of course, the last three 
months are not in yet. Even if they are lower, you are still going to have 
a better year than '6S5. Here again you talk about economics of the situation 
as far as U. S. Pipe and Foundry is concerned, this is a handicap for us, 
we don't know which part of your organization produces most profits for 

the corporation. I go into different ones and most of them also contribute 
to the entire picture, now I don't know whether the Soil Pipe end is 
contributing their fair share of the profits, certainly I don't think you 
have discussed this on a basis of inability to pay, but you keep talking 
about the Industry, and I suppose you have throughout all these meetings, 
and we believe the Industry is not in such bad shape as you would have us 
to believe. That is, as these tonnage figures show... 

If the Company takes the position their offer is as far as they are going to 
go, I don't know what we are going to talk about. There are other areas, 

I understand, other than economics, you have talked about Arbitration, some 
discussions on Pensions, but I suppose things like Pensions and time and 

a half time for Saturday, of coyrse they are econamic, too, so I don't know 
what you mean when you say, that is as far as the Company is prepared to 


go. 


COMPANY: I was speaking generally of the whole proposal, and it was intended to be 
only general. Of course you point to a good year in '66. It undoubtedly 
was a good year. Of course the last three months probably will decrease 
the year in comparison with 165, but it still may be better than "65, I 
don't know, but 1966 was a good year, we don't say it wasn't. What I had 
particular reference to and it was only general, was the last three months 
of '66 and the prospects for '67 are poor. I think all the foundries in 
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egitimate to bring 
Of course the 
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he increases in '66, wage increases 
eak about these, though I do 
h the ones that relate to us in 
increases on the order of 15¢ 
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mnected with the automotive industry, 
er companies that don't come to this 
lieve they are clustered around 8¢ in 
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You are talking about = iri i he local area? 
nationwide. 
to go sc far afield. Bessemer... 
that and am sure you are right. That is in the same 
he same Industry. I know these committeemen are tired 
may be an embarassing question, but does U. S. Pipe ane Foundry Co. 
an the Cast Iron Soil Pipe? 
COMPANY: There's a gooc possidility, but I don’t know. 
COMPANY: Well, oF course it is well known that if you work for a prosperous Company, 


your chances of making more money are better than if you work for one that 
is not quite so prosperous. I have always wished I could work for a good, 


prosperous company. 


STUDENROTE: 2 he reasons we are asking for more is we feel U. S. Pipe and Foundry * 
35 and@ successful and will continue to be so in the future, e 
read about your corporation, and everybody seems to 
future like you have a good past. It isn't true of 
ast Iron Soil Pipe, I hasten to add. I don't have to name 
This is one of the additional reasons we think the Company 
nother look at their economic proposal and change it upwards. 


COMPANY: Well, for the reasons I have given, we feel it is right and fair. It 
probably could have deen set higher, it probably could have been set lower. 
Instead of making this decision based on judgment in October as we did, 
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if it were being made now I doubt very much if this figure would be as 
high as it is. Of course we have no intention of lowering it. You know 
you have to look ahead. You can't look back in setting these figures. 


STUDENROTH: There's one additional factor that enters into it. That is what the 
workers themselves know and learn by reading and listening to radios and 
television, the pattern of wage increases has gone up as the year went 
by gradually, in all industries not just metal working. In other words, 
the average granted in December '66 was higher than in January. There 
doesn't seem to be any stop to it. They are negotiating for the future, 
and they have gradually gone up over the year. Increased pressure and 
cost of living. Manufacturers were able to raise their prices in some 

. instances. 

COMPANY: I think we talked in the minutes somewhere about this price situation in 
the Soil Pipe, and I think there was a trend in the end for settlements 
to increase. I think probably cost of living was one of the factors. 

Of course no company can be charged with the responsibility for the cost 
of living, and the value of money always will find its own level, like 
water; it will finally be valued according to how much productive effort 
it will buy. And a great many possibly have given large increases be- 
cause their market was active and their prices were good and they wanted 
to continue to operate. This is no secret, either. We don't find our- 
selves in that position, either. We certainly want a settlement, but we 
are not in the same position to operate as the Airlines and some of the 
others. We want a contract and want to operate and do what we can to in- 
crease the profits and compete in this market. As far as price increases 
are concerned, this is from memory, the average prices of our products 

in the last fifteen years has increased something less than 10% while our 
labor costs have more than doubled. As you know, Soil Pipe is extremely 
competitive. I'm going into some of this detail not just to make an 
argument but because I want all you fellows to understand the position 
this plant is in. This plant has to stand on its own two feet, as we have 
said before. And these are the reasons why we think our offer, considering 
all things, is a good one. We think we can compete in the labor market 
with it. A 6¢ general increase has been offered, but in addition to that, 
Carl, we have also adjusted upward some thirteen or fourteen other classi- 
fications which will give about a hundred and twenty-five employees an 
additional increase of five or ten cents an hour in addition to the six 
cents. We have done that on the basis of job evaluation. Not formal, but 
on the basis of evaluating these jobs with the other jobs in this plant. 
But I think that has to be taken into consideration, too. 


STUDENROTH: What would you cost it out at? 

COMPANY: I'd have to go back and get that figure. 

UNION: It is less than a penny. 

STUDENROTH: There's one thing I want to get a comment on. You said the price only 


went up 15% in ten years, and you had doubled labor, but that doesn't mean 
the cost of labor per ton doubled. Or you wouldn't be in business today. 


COMPANY: I can't make any statement on productivity except in a general way. 


UNION: 


COMPANY 


UNION: 


COMPANY : 


COMPANY : 


COMPANY : 


mechanization. 


1 


ike everybody is out 
ndustry we are talking about 
I think you will agree 


You askec the t of adjustments, Carl, it might go to ten cents an hour 
; £ them were only token increases... 


would be half, Bill; I doubt it. Of course maintenance, 


and trainees had an upward adjustment. 


Yes, you gave an offer of five cents plus six cents... 
Maintenance rates and around Chattanooga area presentiy, including the 
Company's proposed offer, woule still leave these people twenty-five cents 
an hour below the area rate. 
I take issue with the twenty-five cents an hour, Bill. $3.05 at Ross-Meehan; 
Wnelanc, $3.08; General Foundry, $3.28; and we propose $3.11. 

itional problem you do have today. You have to compete 
y 


For labor. 


here are times, whet you like it or not, you have to forget the 
3 look at th we feel your offer doesn't match what the 
ng industry offers. These people have to compete in the grocery 
store and for cars and everything else. And if they are in an industry that 
claims it can't meet the pattern, I think they have a right to say they don't 
feel your offer is adequate... 


I certainly dm’'t question their right to do that. But I'm trying to show 


our side of the argument, and the reasons we believe it is a good offer. I 
think I was two cents high on Mechanics and Electricians a moment ago; we 


proposed $3.09 on maintenance. 


STUDENROTH: Are there any other areas you discussed in previous meetings that wouldn't 


involve costs that you-have had second thoughts on? For instance, I under- 
stand you had quite a bit of discussion on Arbitration. Have you given any 
further consideration to that? 


-\- 
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COMPANY: We haven't changed our opinion on it, Carl. Of course we have talked about 
. & I 1 . . . 
it, but we don't think there's any real need for a change in the grievance 
procedure shown in the last two years, or longer, for that matter. 


STUDENROTH: That's a very strange position for fellows on your side of the table 
to take, inasmuch as Arbitration is in 94% of contracts now. 


COMPANY: I realize that. Our experience with this procedure has been good, though, 
and you may have been cited the experience of the last two years. We 
have had a total of six grievances, of record, there were probably more 
decided in the first step. (these six, two were decided in favor of the 
Union, two in favor of the Company, and two compromised in Step 4. This 
was over a period of two years. On the basis of that experience I would 
say the Union is getting a fair shake out of the procedure. It has always 
been my very serious concern that they do, because I feel like that is 
one of my functions as Personnel Director, to make this thing work and give 
justice. We don't like Arbitration because it brings a foreigner into the 
thing at a certain period, and I don't say all their decisions have been 
bad, but I have read some of the strangest arbitration decisions that I 
could possibly imagine. You know, I get a little philosophical on this. 
And perhaps I oughtn't, please forgive me. I don't mean to offend you. 
It seems to me that one of the trends in Unionism is leading it more and 
more into the rightful area of management, and Arbitration is one of the 
ways this is being accomplished. I don't know if it is deliberate or not. 
But arbitrators are more and more often broadening contracts and reading 
into them something not intended to be there, and Unions are taking to 
arbitrations more and more, matters not covered in the contract and in my 
opinion should be management areas. Of course this is one of the reasons 
why we would rather stay with what we have and work it out among ourselves. 


STUDENROTH: Of course the whole theory of the grievance procedure is to try to 
right an injustice without jeopardizing his job. And when you have a strike 
or lockout you are jeopardizing his job. When you have an outsider come 
in and resolve the issue without either party having any other place to 
take it. You know an arbitrator's rights are restricted. I won't deny they 
have gone outside the agreement in their decisions, but that's spelled out 
in the agreement what they can do. You can call him to task if he goes 
outside that. It is very strange to hear your fears on arbitration... 


Well, of course we have one Union here, and if we had more than one we pro- 
bably, or might, feel differently about arbitration, but as I say our 
experience has been good. I was rather surprized to hear this issue come 


up again. 


May I interrupt? When you say the settlements have been good you are speak- 
ing for yourself and not the Union. We don't think it was good on the 
settlements. Of the two reached, they went through the entire steps and 

it was only between conversations with Mr. Scanland that it was actually 
understood by the company. 


COMPANY: The last two, Bill? 


UNION: I believe it was the last one. This was a compromise settlement, but it 
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COMPANY: with you that I do want him to know both sides, but Bill, you say 
rou ti I used the word 'good' from the Company's standpoint. I wasn't, 
; i this record for the last two years is 50/S0 on 
to be justice. If it were five to one in 
you would, what is the term they use, statisti- 
you need arbitration. But this doesn't show 
heir members and our employees. I think this 
¢ od job, we haven't had any strikes over the 
procedure... One in the fall of 1960 came pretty close to a toss- 
was on a discharge. There haven't been many grievances on dis- 


STUDENRC 
COMPANY : 


is unfair to the workers to force them into a position 
strike. You could claim fairness on your side all the 


COMPANY: N : way I delieve, perhaps it is unusual to find a record of 
n have, which I think is what we have gotto look at. 


STUDENROTH: & muse | — idea the Union is arbitration-happy. I want to advise 
you that ou ional Union doesn't pay for any arbitration cases. 

; i idea. It would be impossible to use arbitration to 
settle everything. The only reason we seek arbitration is an out for the 
worker so he doesn’t have to strike. It is another terminal step in the 
grievance procedure. Now you only have one choice. 


to hold over our head. 
very good thing to say to us. 
COMPANY : ut you do have a club. 


STUDENROTH: I don't think we should be put in a position where we have to use a 
clubd on a company. 


UNION: In every grievance we have in the first three steps we get the same answer. 
We have never settled one in the first three steps. 


Jan. 9, 1967 


COMPANY: I don't know about that. 


STUDENROTH: Apparently your position on Arbitration hasn't changed since the December 
1Sth meeting. 


COMPANY: No, it hasn't. We made some changes in the grievance procedure at the 
Union's request. 


UNION: They were not at the Union's request. There were some changes made, but not 
at the Union's request. Both agreed. 


COMPANY: The Company didn't propose any changes in the grievance procedure, and the 
Union talked about shortening steps and we did that. Union suggested we 
combine Steps 1 and 2, and we did not agree to that because we want the 
first line foreman to hear the complaints of his men first. Also, the Union 
wanted to bring the District Representative in at a different step. We 
agreed to that. 


STUDENROTH: We don't object to a man taking anything up with his foreman, but very 
few things are ever settled at that level. They say, why bother with it, 
because he has to go to somebody else. This is not unusual to have this 
request on the part of the Local Union. 


COMPANY: There's been a lot of grievances settled in the first and second steps. 
UNION: I don't know of any. 


COMPANY: Let me say this to try to clarify this to some of the committee. Any time 
you have a difference between a foreman and a man working for him, about 
anything, you have an incipient grievance. I feel sure if all those 
differences had come up to where it had to be put in writing, instead of 
having six we would have 600. So I say a great number of settlements have 
been made. You can't call it a grievance, but if it weren't for: that step 
we would have more. Also, if we put the General Foreman in there like you 
say, then it would give every employee the right to go over his foreman's 
head and complain to the General Foreman, in effect. 


UNION: Reprimands are never torn up by the one who writes them. 
COMPANY: But that's only one form of grievance. 


UNION: What about where they agreed to tear it up on the yard and didn't do it, 
because somebody else higher up told him not to? 


COMPANY: If you are referring to the one out here on the yard about stacking the 
pipe, I talked to Rad and he said he told them he would talk to me be- 
cause it looked like Pipe Bundlers were not doing a good job. Then when 
we went out the next day he himself noticed things he hadn't noticed before. 
General Discussion of the above grievance. 


UNION: Since December 19th I have received more reprimands than ever before. 


COMPANY: But you would have received them even -if we had been working under a signed 
contract. Every one of the reprimands was justified, 0. T. 


~j — 
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COMPANY : 


situation we have had siace 
in a position that we don't know 


STUDENROTH: You : 3 5 $ sith the, last proposal of the 


COMPANY : 


COMPANY : 


C fnmek it...Well, 2 S tw ango, you know... 


vay, and of course we are 
our decisions. And the 
ause of this demorali- 


, reneging on their agreement and imposing these 
these people? 


I don't know how much effect the return to the last contractural rate 
schedules had. I object to the word "renege"... 


saying because they didn't strike, it is demoralizing. 
an agreement, we don't want a strike. 
saying we are demoralizing because we are working. 


I don't think there was any real reason why you couldn't have agreed to 
our latest proposal... 


STUDENROTH: You said the Union, but I want to remind you that your employees haven't 


COMPANY : 


agreed to it by an overwhelming majority because they don't feel they are 
adequate to meet the cost of living and their other obligations. Eventually 
you will probabdiy reach an agreement, but as of the present moment we just 
can't accept your proposals. I was going to ask if you want to talk about 
some of these other economic items, and you make the statement you feel 

you have gone as far as you can economically. Vacations, starting rates, etc., 
they are all important but I think more emphasis was placed on these. 


That's right, and on those you named, our position has not changed. 


STUDENROTH: Well, what am I supposed to say? You are certainly entitled to maintain 


your position. And we are, too. 
We feel like our Pension Plan is way below the Industry. 


Carl is probably familiar with the Pension Plan of Industry. I don't agree, 
0. T. I think your Pension Plan is better than Industry's; I think your 
Insurance Plan is better than Industry's. And I think these things should 
be considered in making improvements. You have to consider not only what 
you want to achieve over what you now have, but how you now compare over all 
with others in like jobs in the same industry. You must consider this. 


STUDENROTH: We are in the process of working out a new Pension Plan in Industry... 


COMPANY : 


I know that they are renegotiating, but I don't know what the proposals are on 
either side. 


—jJ = 
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STUDENROTH: There again you talk about your Pension proposal as bettcr. You would 
have to go right into actual cost per hour versus other companies because 
just looking at the bencfits doesn't necessarily give you the cost. 


COMPANY: That would apply vice versa, too. I don't know how it compares with the 
others. The most costly plan is not necessarily the best plan. 


UNION: It doesn't compare in the vesting whatsoever. The only vesting we have is 
if this plant goes out of business or a department goes down completely 
and he's out of work for two years, and has fifteen yéars in to start, 
he has a deferred pension, which is very inferior to industry's. We also 
ask that this pension be funded. We don't feel the plan is properly funded. 


COMPANY: When a man retires from this Company, the Company buys an annuity for him... 
I'm not familiar with how the Pian is funded... 


STUDENROTH: By the Company, do you mean just this Division? 

COMPANY: No, the entire Company. 

STUDENROTH: As far as U. S. Pipe and Foundry is concerned, you have a lot of second 

class citizens working here. We just don't feel it is fair. I don't think 
anybody would argue it works any hardship. 
I think we have the most highly skilled maintenance people you will find 
in any other U. S. Pipe shop or Industry. Requirements here far exceeds 
requirements in other plants. Yet they are not paid comparable with the 
other shops except King, which we don't represent. 


STUDENROTH: We feel a Company of this type ought to make every effort to come up 
in wages... : 


General Discussion of why U. S. Pipe bought the Soil Pipe Division. 


COMPANY: You mentioned Vacations. Now of course we propose a small improvement in 
vacations. 


UNION: That's for the three and four week people. That'll probably cost about 
.002 cents per hour. Again, U. S. Pipe in all their others have already 
gone to one for one, two for three, three for ten, four for fifteen, and 
five for twenty-five. We still... ; 


Not all have gone to the four for twenty-five, and I'm not sure about the 
two for three and three for ten. 


We were the first ones that had vacations, and we still got the same one 
we had twenty-five years ago. 


No, you haven't, Bill. You have four weeks, and Industry has only three. 
We had four weeks twenty-five years ago. 
No, you didn't. 


I believe we did. I'm not going to retract i 
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COMPANY: The industry just has th KS now. They don't go to four. 


STUDENROTR: S there any bh uncconomic item 1ld d uss with some idea of 
atement at the beginning 


in an effort to adjust 
November 9th and since 


wrong. One change I can point out 
the deadline, at the last meeting; 


ougat up to date at that time. There has been 
and that did not include insurance and rates 
here was a change in insurance made after that. 


x 
eH ow 
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& then. We changed one of our alternatives. 


the original. You came up with a cost figure 
e proposal. 


and took the Non-Duplicating clause out. 
we stopped talking about Non -Duplicating... 


we woulc pay premium on number 2, take Non- ~buplicating out, 
the 29th. 


proposes you woulc use the present plan but include semi-private rate of 
0 ansurance eflective one day after probationary period, we would still 
5.00 deductidle, with no Non-Duplicating and you would guarantee 
anc it hasn't been changed. 


ch pe est 


STUDENROTH: de wro: surance, but tentatively there was a choice given 
; > they tentatively agreed to Number Two, so that is 


(Reac original #2). On the 29th we told you we would guarantee that. That's 
the change. 


We asked for the cost. 
COMPANY: $23.50 was maximum, anc on the 29th we said we would guarantee the full cost. 


STUDENROTH: Regardless, it is agreed to. 


Jan. 9, 


COMPANY : 
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Holidays, I think was another one. Union asked for nine and we proposed 
to increase from seven to eight. 


STUDENROTH: That's an economic item. Are you willing to reconsider? 


COMPANY : 


No, that's our offer. Physical examination might be considered a non- 
economical item. We spent a lot of time on that. 


STUDENROTH: Has the Company's position changed on that? Apparently you haven't 


COMPANY : 


been willing to change your position. 


Not in this negotiations. We changed our position in 1964 by writing in 
an arbitration procedure to cover this one Article. It has never been 
used. 


STUDENROTH: Here again, Ed, you are talking about something that is threatening a 


man's job security. Possibly he might lose his job. This is why our 
people get so heated about this thing. 


What is a job? Is that just being on the payroll and drawing pay, or doing 
the work? The examination is to determine if it is safe for him and his 
fellow employees for him to continue on the job. I'm not qualified to say 
if he is physically able...a physician must answer that question. 


The Union objected to this in the very beginning, because when a person 
was out we felt there was no reason to jeopardize his job, yet they were 
subjected to a physical with a possibility of loss of his job. 


STUDENROTH: You know our position. Have you any further thoughts on it? 


COMPANY : 


UNION: 


COMPANY : 


No, we haven't, Carl. t seems to be such a serious issue, and I know 

of no reason why it should be. Every other division of U.. S. Pipe exercises 
this without any trouble, and furthermore, they examine a man who has been 
off two weeks other than for vacation. We have never gone through this 
arbitration procedure. I'm not sure that we have ever disqualified a man. 
We are talking about a purely hypothetical problem so far. I assure you 

we like to keep employees who have been with us a length of time. We aren't 
going to disqualify a man if he shouldn't be disqualified. I can't under- 


stand why it is such an issue. I guess we made our mistake by putting it 
into writing. 


You examine them when you hire them, and we can't help that. 


Most doctors don't know what the inside of a foundry looks like. 


General Discussion of Doctor's Decisions. 


UNION: 


In discussing these things, to acquaint Carl, we wouldn't object if at any 
time the Company thinks a man has a contagious disease or something happened 
to make a man dangerous to work with. We have no objection. We don't want 
to creat a hazardous worker or don't want anyone working if they are a hazard. 


But this doesn't give anybody a chance. You are using the. same club over 
these people... 


—\ s 


COMPANY : 


his, and our position hasn't changed. 


ension Plan. 


doctor, it is an arbitrator... 


mat's another reason you should change your mind, if it is the right 
there, in the Pension Plan... 


erminingwhether a man is able to work 
act. These people who have been in 

otiation , Tay ow the intent of the various clauses, 
inly have to go back and make them clearer if we had 

would like to ask, have they ever asked for 
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in zy recollections, I don't recall them asking for it. 
the i ward it throughout the country? 


Because sone of our people don't want it. We don't tell Locals they 
=o o this or that. Inasmuch as they are the ones having to live 
model agreement. We leave it pretty 
apparently down around Anniston they have 
never soug t Ww the reaction would be from the companics, - 


t 
Very few 

tep further with so many days in which to strike. 
Yes, I remember Bili hit the ceiling when it went in; said we not only 
them to strike, but when to strike. 
sary to take a man from one job to another, and they 
S, until they finally hit upon one man here. Our 
Contract provi 4a man goes on and progresses at a certain rate. But here 
we have a man working on it with no record being kept. The Company says 
No, ing and it works an extreme hardship on certain people, 
but t and he gains no credit in money. 


s 


i 
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we Gon't have any record of it if it's a day or two at a time or even a 

week or two at a time. “We only nave a record of permanent assignments througk 
bidding. Some years ago it was discussed whether a man should be given 
credit on the record for time spent on the job, and we arrived at a con- 
clusion that it would be unfair to do this because the Company assigns a 
man temporarily and if you give a man credit on the record, then he would 
build up time toward qualifying to bid it in later. In order to give a 
man credit on the job on the basis of time spent to increase his rate when 
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he is put in there temporarily, we would require unother set of records. 

I don't know where you would draw the linc, but if you put a line some- 
where you would have to keep a record, and the office would have to post it. 
At the time this was originally discussed, the paragraph was put in the 
Contract which provided that if he was put on temporarily he would be 

paid five cents more than his regular rate or first step, whichever is 
higher, and further if he has ever been classified at the top step he 

will be paid top rate while he is on it. It would be a tremendous cost 
burden to ask the Company to keep these records. 


STUDENROTH: Isn't it entirely possible a man on a regular basis will get this job? 
This is possibly what brings this about. I'm sure we have people who 
get this type assignment on an almost permanent basis. This is what happens 
in practice in most factories. 


UNION: You know you have men out there if time had been kept they would have put 
in sufficient time on it. It isn't the first time we have asked for it. 


COMPANY: If a man is going to be off as long as six weeks we open the job. But 
on these day to day things, we do not have records. 


STUDENROTH: If you know this condition exists, why can't you get together with the 
Union to keep some record? 


COMPANY: We also have that if a man gets experience this way, it applies after he 
gets the job... 


UNION: This isn't the credit we are talking about. 
General Discussion of Men who have Worked Temporarily at Various Job. 


STUDENROTH: What's the matter after he gets experience, that you can't give him 
the rate... 


COMPANY: There's no provision in the Contract for that now, Carl. 
STUDENROTH: Does it involve a great number of people? 
COMPANY: Apparently it does. 


UNION: If you are a good man, you are picked up every time there's a job that needs 
to be done for a day. 


STUDENROTH: Actually if you have a rate, it seems to me you shouldn't object to 
paying him. He might be halfway up the range. 


COMPANY: We don't object to it on principle. We agree with it on principle. 


STUDENROTH: But principle isn't going to give him any more money. 


COMPANY: Once we tried to keep those records. Later at your request, Bill, this 
came out. You wanted at least guarantee of five cents an hour above his 
rate or first step, whichever was higher. And it was changed to what it 
is now. 


Did you say there was a card made on it? 


COMPANY: 
UNION: 


COMPANY: 


UNION: 
COMPANY : 


UNION: 


COMPANY : 


STUDENROTH: 


COMPANY : 


COMPANY : 


Keep it now. 


It was pointed out at the time 
y this. 


have moving pictures or something besides this memory business. 


in three or four Contracts ago... 


ry 


opose something to me, I want to be sure which end of the 


ickel above his regular rate because of the inconvenience 


t's in the agreement today, Slim, doesn't meet the situation 


"t think there's been any change in the situation. 


to me a solution would be if a man can qualify and do the job 
id get the top rate, especially if he goes on there regularly. 


be up to the foreman. 


You might have a man who might get by, but who's to say he's had enough. 
training to de a top man? 


STUDENROTH: 7 why would you put him in there in the first place? 


ime we put them in because we have to put him in to get by. 
get a haz, we'll take a wiener. 


STUDENROTH: If a man has been filling in there several years, he must be good. 


COMPANY : 


If he cidcn't bid and had the opportunity, the Company should be thankful, 
because you don't have too many utility men. 


That's true. 


STUDENROTH: I think you know our feeling on this and hope you will give us some 


further consideration and see fit to change your position on it. Is there 
any possible area of this agrcemcnt we could get into and make some 
progress? 


I don't know, Carl, I haven't heard anything new today. I think we have 
heard anc considered all these points very thoroughly. I don't say there 
are things we haven't considered. There may be. But I don't know of any 
area where we have changed our mind. 


STUDENROTH: You are not saying you won't at some time. You possibly will? 


COMPANY : 


Yes. 


STUDENROTH: Of course both sides could sit here forever and say we are willing to 


discuss it. I think you already know where you disagree. 
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COMPANY: Yes, I think we do, pretty well. 

STUDENROTH: Speaking for the Union, we are willing to continuc to mect and discuss 
it, but we certainly aren't willing to accept your latest proposals, and 
if you won't change, I guess we will have to sce where we go from here. 

I guess we have to leave it up to the Mediator. 


COMPANY: I believe you are referring to the one bearing the date November 9th. You 
know what the proposal is. 


STUDENROTH: You haven't been willing to modify your final proposal that the people 
voted on? We haven't been able°to reach any further agreements with the 
Company to change any of that? 

COMPANY: Right. 

STUDENROTH: We are willing to continue to meet and will not take an adamant position 
on anything other than that we don't feel your wage proposal was suffi- 
cient; therefore we don't feel we can enter into a new agreement with the 
Company on that basis. It is our hope you will go back and recount the 
money. Look back in that dark corner of the safe and come up with more. 

COMPANY: We have already looked in that dark corner, Carl. 


COMPANY: As I said at the outset, if we, as far as the economic package is concerned, 
had to make it up now it probably wouldn't be as good. 


STUDENROTH: You are saying you would probably have offered less; we would be further 
apart then than we are now. 


COMPANY: We might well be. 

STUDENROTH: Wirtz made a speech the other day. He thinks the guidelines might go 
to 5% instead of 3-1/2.New guidelines will probably be 5%, and your offer 
is considerably lower than that. 

UNION: I doubt if it even comes to 3.2. 

STUDENROTH: They gave me a figure that your average wage here is a little over 2.50. 


COMPANY: That's right. 


STUDENROTH: Let me ask you this. Do you think it would be of any value if we met 
tomorrow? 


COMPANY: Not unless the Union has some change in their position. 

STUDENROTH: What do you mean by that? We are not taking an arbitrary position. I 
don't know what you mean, if we change our position. Do you mean if we 
changed it to the extent of accepting your last proposal? 


COMPANY: I think it would be fine if you did it. 


STUDENROTH: I'm trying to tell you we can't accept it. 
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in mind was, the Union until the 10th or 12th of 
withdrawal from their original proposal. We 

na 
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fair and reaso 
to what our emp 
want more if we 


ble as compared to the Industry. 
oyees want. We know they want 
increased dur offer, I do not 
out, increase it. 
the situation, I don't see how this offer can be increased 
3, sound business judgment. Because the future doesn't look as good 


now as it did iast October. 


STUDENROTH: That's the reason I asked. Even though we are willing to bargain, if 
your position is fim we would probably aggravate it by continuing to go on. 


COMPANY: Our position is firm, as of the moment. 
STUDENROTH: You don't mean forever, do you? 


COMPANY: Forever is a long time. As of this moment, it is fim. I haven't heard 
anything new or anything to make me change my mind. 

STUDENROTH: I suppose we can only inform Mr. Peek and let him take it from there. 
For the record, we say again we are willing to meet at any time if progress 
can be made. : 


We will leave the next meeting that way, then; leave it up to Mr. Peek to 
cali. 


wnen Mr. Peek notifies us, we will notify Carl and arrange a date that will 
meet his schedule. 


COMPANY: Ail right. 


MEETING ADJOURNED AT 5:30 P.M. 


MINUTES OF MEETING BETWEEN COMPANY AND UNION NEGOTIATING COMMITTEES 
February 13, 1967 at 2:00 P.M. 
Meeting held in office of C. C. Peck, Federal Mediation and Conciliation Service. 


PRESENT: For Union - Carl Studenroth, International Vice President; Andy Swafford, 
District Representative; Local members 0. T. Wilson, 8B. F. 
Joyner, Jud Everton, Tom Dockery, Lee Borknan, Jimmie Wilson, 
Ronald Standifer, Jack Parsons. 


c 


For Company - E. C. Wooten, C. S. Turner, D. F. Abercrombie. 


Commissioner C. C. Peek also attended meeting. 


Actually, you have had a meeting since I met with the group prior to the 
first of the year, and I'm not too familiar with what took place at the 
last meeting, but I did think it might be well to get together and see 
where we stood, and if anything could be worked out. So I'll open the 
meeting and let either party that cares to start off. 


STUDENROTH: I don't mind starting off. I want to say this. I think both parties 
are interested in reaching a settlement here. I hope it is not so far 
distant in the future as some people might want to guess it will be. Re- 
gardless of the arguments of what brought this on and why we have a picket 
line, we want to sit down and talk. We hope something will lead to some 
area where we can get in the same ball park, at least. I, know all strikes 
are settled some day, and we hope it is sooner rather than later. One of 
the first things we want to ask you about is the question of this insurance, 
because apparently in reading the contract and booklet provided, and also 
the insurance itself, I suppose some of them must have individual policies, 
and I know there's a master policy somewhere. There's been an awful lot of 
misunderstanding on what happens here, what parts go on, and so forth. We 
know what it says, but I don't think it is too clear. There's been a lot 
of discussion and questions asked about just what does happen, and I don't 
think anybody wants to see the insurance cut off in time of need. If some- 
body does need it and it's cut off, there's going to be a lot of hard feelings 
about it. I think we ought to get clear on this just what it is, what both 
parties' understanding is on this. 


All right, that's one of the items I came prepared to discuss today, and 
had you not brought it up, I would have. I gave this information to 0. T. 
Wilson I believe on February lst. He and Tom Dockery and Ronald Standifer 
were in my office, and he made notes on it at the time. That is probably 
not the way we should give the information to the employees, and we propose 
to notify each employee by letter just what the insurance’ provisions are 
and what the insurance continuation is. So I will explain that now and try 
to answer any questions. First, I will call your attention to Paragraph C 
of Section 9 on page 66 in your contract booklet. Paragraph C of Section 9 
reads as follows: 


"In case of work stoppage while this Insurance Benefits Agreement is 
in effect, or in case no new Basic Labor Agreement be negotiated 
effective upon expiration of this Agreement, insurance benefits, 
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he weekly non-occupational and occupational accident 
e, shall be provided and continued by payment of 
the Social Insurance Account, which was 
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ends Paragraph C of Section 9. Now, this information is information I 
iven O. T. and which we propose to give the employees. The insurance 
hat was in effect prior to November 30, 1966 was continued in 

Company unilaterally in full force and effect until midnight 
1967. That was the end of the month in which all members of the 
= were laid off, that lay-off having occurred at the starting 
he first shift on January 31, 1967, and the premium for the month 
jy been paid by the Company. 
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STUDENROTH: When you say 'for the month,’ you mean January? 


COMPANY: 
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Now, beginning at midnight January 3lst, or to put it another way 
1 A.M. February 1, 1967, the coverage was changed only in the respect 
he coverage for weekly benefits for sickness and accident, both occu- 
l and non-occupational, was removed from the policy. And to make 
All the 


No 


ct 
0 
2U 
ces 
na 


a 
= 
a 


fe) 


emained in effect. 


° 
ct orth 


wr 


5 
A. 
nu 
et 


in Schedule II, and 115 in Schedule III. 

were approximate figures at that’time, within two or three in each Schedule. 
We have since worked up the exact figures, and I have them at the office. 
They are available. Now, the premiums changed because of the elimination 
of sickness and accident benefit coverage from the policy, and the new 
premiums effective at 12:01 A. M. on February 1, 1967, as given to us by the 
Insurance Company were as follows: Schedule I, $19.28 per employee per 
month; Schedule II, $19.5 per employee per month; Schedule III, $19.81 per 
employee per month. I might say here in explanation, Mr. Studenroth, for 
you and Andy, the reason for the difference in premiums in the Schedules is 
the difference in life insurance coverage. Now, using the approximate 
figures that I gave you and the premiums which I have just given you, the 
total premium for a complete month beginning at 12:01 A.M., February 1, 1967, ¢ 
is approximately $10,930.00. And here again I use an approximation which 
is within $50.00 of the correct figure. And the cost of the premium on all 
employees as given you, per day, is approximately $390.00. Dividing the 
amount of money in the Social Insurance Fund by the cost of the insurance 
per day for all the employees on the payroll as of February 1, 1967, gives 
a 20.6 days coverage, and the Insurance Company has consented to cover the 
group for twenty-one days for this total money, which is in the Social 
Insurance Fund. This insurance then will continue with the exception of 
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the accident and sickness weekly benefit coverage, through February 21, 
1967. Lmployees who desire to continuc their insurance coverage without 
the weckly accident and sickness coverage after February 21, 1967, must 
make application to do so at the personnel office no later than February 
21st, and pay the applicable premium for at least one month in order to 
be insured after February 21, 1967. And this premium will cover for the 
month beginning February 22, 1967, and will run through March 21, 1967, 
and application for another month if they wish to make application for a 
month at a time must be made no later than March 21, 1967, and the same 
thing will be true of succeeding months. Now, when this difficulty is 
resolved, and I want to echo Mr. Studenroth in that we, too, sincerely 
hope for an early solution, and if a group insurance provision is in- 
cluded in the new Agreement, and I would certainly expect one to be in- 
cluded, then any portion of a month's premium which has been paid by any 
employee in advance for that period which may be covered by a new contract 
on the latter part of a month for which he has paid a premium will be 
refunded to the employee. Now, that may be a little bit wordy, but I 
wanted to try to make it absolutely clear. 


STUDENROTH: I think that makes it very clear what your intentions are. Apparently 
there is a basic difference here on what some of the language means. Of 
course our feeling is it ought to have been continued one month from the 
date you laid them off without cost to the employee. You might want to get 
technical about the words because of this Fund. Apparently they have this 
booklet. 


COMPANY: That's right, they all have that, and it should clearly reflect the pro- 
visions in the contract 


STUDENROTH: I think there's a definite conflict there. 


COMPANY: However, that covers lay-off while the contract is in force, and this para- 
graph that I quoted is very clear in that this is effective in case no new 
basic labor agreement be negotiated, and as I said, the provisions of this 
paragraph could have been invoked and probably should have been invoked on 
the first day of December, 1966,but the Company, realizing that exactly 
what may be happening here might happen, continued the insurance as it con- 
tinued the provisions of the old contract with the exception of the deviation 
made for nineteen days in December, hoping a new agreement would be reached 
and there would be no break in the full coverage, and after the sixty day 
period, after November 30, 1966, which this paragraph you quoted from in 
this contract covers, and which continuation was in fact made after the con- 
tract expired, the Company feels that this Paragraph C, Section 9, now 
applies after January 3lst. 


STUDENROTH: I just wanted to make it clear for the record that there is a basic 
difference between your employees here and the Company's interpretation of 
this versus what you read off in here. The employees feel this should be 
extended thirty days from the date they were laid-off. 


UNION: This is work stoppage instead of lay-off in Paragraph C. 


UNION: We were laid off, and back in Section 6 it has about a lay-off rather than 
a work stoppage. 5 


it was called a lay-off. And this says lay-off, it 
ic reason as you started out. There is quite a bit 


there is, and we think that the present 
he sense you read in Section 6 (A). 


otice spelled out lay-off due to labor dispute, not for lack of work. 


< say work stoppage as this says over here. 


osition. We were going to ask you to consider 
the possidili rdi ne thirty days and then applying the Fund. 
wWaere does this 


COMPANY: It was contributed dy the Company and employees... 
STUDENROTH: 


COMPANY: No sir, I don't believe you could assign a percentage basis to it. Employees 
contributed five cents per hour worked, and the Company paid the balance of 
the premium, and as you know any group insurance such as that was and the 
plan that we are now under is, is in effect a form of self-insurance, and 
therefore the money that was built up in the Fund was a result of experience 
more favorable than that contemplated by the Insurance Company. 


STUDENROTH: Returned premiums? . 


COMPANY: No, the money went first to the Fund, and the prenam was paid out of the 
Fund. 


STUDENROTH: Who is the carrier now? 
COMPANY: Provident. 


STUDENROTH: Let me ask another question. We are interested in something beyond just 
explaining and asking you to explain. We are also interested in making 
sure the people had as much protection as possible. You say they would have 
to come in on an individual basis. Would there be any chance of making it 
on a group basis? 


COMPANY: Well, we do have this Fund provided for in here which was left from the old 
plan. This will be exhausted at the end of February 21st. But if instead 
of an individual basis the Union wanted to collect this money and make a 
list of employees to be covered and make a group application, we could handle 
it this way. 
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STUDENROTH: Through experience, just about the time you do it this way, some poor 
individual gets hit, and he's one of them that didn't apply on an individual 
basis. You have this Fund for taking care of it on the present basis, and 
there would be no break in anybody's insurance. 


COMPANY: Are you suggesting that the Company continue to pay? 


STUDENROTH: That would be desirable. 


COMPANY: My answer I gave you before answers that question, Carl.. If the Union wanted 
to cover all of our employees who are members of the Union, then we could 
figure the lump sum premium it would take, but somewhere we would have to 
have a list of the people covered. 


STUDENRCTH: Since your statement of what would happen in February, and March, and 
subsequent months, we better ask questions about how we can do it another 
way. I hope we won't be doing it that long. We don't want to see anybody 
without this group coverage, because just as sure as life, somebody gets 
hit. And they will be looking around for somebody to blame. t no matter 
who he blames, he will be stuck with a big bill. 


COMPANY: That's right, and I'd hate to see it happen, too. 


STUDENROTH: The reason I explored it, and we haven't been able to talk you into 
accepting our arguments, is that somebody is going to have to face the fact 
that it is terminated. So at least we know it can be done on a group basis 
if that's necessary. In other words, I don't know why you shouldn't apply 
this thing first, and then put the Fund into effect. 


COMPANY: That of course is an explanatory booklet, Carl, and not the Contract. 


STUDENROTH: It is our opinion you should have done it the other way. Apparently 
you chose to exercise this "C" on page 66. We pointed out another paragraph 
to help our argument. I think it would be better, Mr. Commissioner, if we 
went onto something else. 


Mr. Wooten, like anyone already off drawing sick benefits as of February 21st, 
on that particular date this clause applies to him, too? 


No, Lee, this insurance policy is just like any other in that any illness or 
injury or death that occurs while these people are covered will be covered 
until the contractual benefits have been paid on that particular event. 

See what I mean? 


UNION: Yes. 
STUDENROTH: That's a very good question; I'm glad you brought that out. 
COMPANY: No coverage can be interrupted right in the middle by termination of policy. 


STUDENROTH: I think it might be worthwhile to explore all the issues that remain, may- 
be not all but at least the ones we discussed at the last meeting I attended. 
Several important issues remain that both parties seem to be knocking heads 
on. All are important but some become more important than others. From our 
viewpoint, I think these are the important ones - Expiration Date, Arbitration 
Clause, which the Union has been seeking here, and then I suppose we could 
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iscussed one year contract, two year 
there was some mention made about when the 
d expire some time after November 30th and whether or not 
would expire on the anniversary date, and I believe we said 
would not necessarily be true, because expiration date is 
© a contract were signed on June 2nd, it wouldn't 
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June 2nd, so the date is something we haven't talked 
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and you might as well put the issues on the 
As far as the Union is concerned we would be 
on the basis of reaching an agreement that would 
he anniversary date. You did see fit to eliminate some of the benefits 
er the contract did expire, and you haven't put in any wage increases, 
and now we have a stoppage. we would like to explore this with the Company 
on the dasis of anniversary date. 
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tie won't agree to maxe it automatic on the anniversary date. The date it 

is signed is'a result of negotiations. The expiration date is very important 

to both the Company and Union and has been brought out in previous ne- 

gotiations, and we all recognize it, so there's no sense beating: around the 

bush. we don’t want the expiration date to be a period when we would be 

most hurt dy a work stoppage and under the most pressure. So I think we 

are going to have to talk about the expiration date before we arrive at a 

new contract: date. At the present time, as far as I'm concerned, November 

30th is the proposed expiration date of the new contract, whether it would 

be November 50th this year, next year, or 1969. I see no reason to change 

date. It came about over a long period of negotiations. It was changed 

; January of '63 while our strike was on, from November 12th to 30th. There 

was talk then of holidays, etc., and the Company moved it over the Thanks- 

giving holiday to November 30th. We are not inclined to move it again, es- 

pecially in view of our experience this year. 


STUDENROTH: Of course you can well understand our position. You made the statement 
the Company hesitated to change because it was a date advantageous to the 
Company. We could go round and round on this one. 


COMPANY: I understand the Union's position and reason for wanting a particular date... 
STUDENROTH: I don't say that's the only reason we want to change the date. You want 


to talk about a date three months ago; here it is February. I don't believe 
this issue, and I gather it is an issue, I agree that it is very difficult 
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until some of the other issues are settled to talk about even a term of 
contract. The Company has made an offer here based on a two year agreement. 
Of course part of that is gone already. Right now we are ‘suggesting it be 
the date we enter into a new agreement here. 


COMPANY: No, Carl, I can't agree to that. November 30th as far as we are concerned 
will be the date of the automatic increase, if we can agree on one, and of 
course the Company's proposed 8¢, and we would let that stay November 30th, 
or we could go back to November 12th. 


STUDENROTH: You are talking about the 8¢ at the beginning of the second year? I 
want to get this straight and see if you meant make it retroactive. 


COMPANY: No, not retroactive. I tried to make that clear. 


STUDENROTH: What's the Company's position on Arbitration? We still feel it is a 
valuable asset to any labor agreement, and the Company ought to give this 
every consideration. 


COMPANY: We still feel the same. And I noticed recently, somewhat to my surprize, 
that in the government a high source made the statement they don't think 
Arbitration is necessarily the answer. At this plant we have never felt 
it was. 


STUDENROTH: You feel strikes or stoppages are? 


COMPANY: No. But I think Arbitration invites more differences, and I think we will 
have more problem situations under Arbitration than we will have with the 
present grievance procedure. I'm convinced of this. And I say that our 
history does not lend any weight-to an argument by the Union that they need 
Arbitration. We went over this before. You pointed out that U. S. Pipe 
in many of its plants has Arbitration. That may be good for them. But we 
don't feel it would be good for us. . 


STUDENROTH: Of course again you will have to admit we are able to make up our own 
minds. A 


COMPANY: By the same token, you can't keep me from having an opinion on it. 


STUDENROTH: I just had a report that 95% of all agreements in the country have Arbitra- 
tion. 


COMPANY: I think it's 94%. But again that's no reason it would be good for us. I 
don't believe we have said this in your presence, Carl, but we have said it 
before, I think this contract, the Company feels that this contract would 
have to be subjected to an extremely careful analysis and re-write if we 
went to Arbitration, because there are many places in it depending on our 
precedent animany of our disputes hang on these things. Conditions in each 
plant differ, and I think we would have to take a very serious look at this 
whole contract if we went to Arbitration to make it absolutely clear to an 
Arbiter. Because I consider an Arbiter an outsider and always will. 


STUDENROTH: You mean you have never seen good ones? 


COMPANY: I have seen good ones, but I have seen bad ones, too. 
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STUDENROTH: I i FOU i has changed at all since our last mecting. 


COMPANY : 


COMPANY : 


COMPANY : 


COMPANY : 


scope of the agreement or just 
re are all kinds of Arbitration 
I wondered whether your reser- 
contract or just certain areas? 
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icle IV, and Article VI, are the two that would 
and analysis. That's just my opinion; I 


have to taxe a 100K at 


I'm very serious about that and think it would be a long, time consuming 
process. We know what's in it, and what we can and can't do, and no one 
would say the Company hasn't done a good job of living up to the contract. 


STUDENROTH: What about discharge cases? 


COMPANY : 


We haven't had any cases on that. 


STUDENROTH: I'm not talking about in the past. 


COMPANY : 


wnat I'm talking about is illustrated by the outcome of these things. These 
cases have deen settled three decisions for the Company and three for the 
Union, and this shows that the Company is not rigid and hard-nosed on this. 
I believe Slim will bear me out that there have been many grievances settled 
in Step One before a record is made. The six I'm referring to were after 

a written grievance was made. We are very careful to have a good case 

when we discharge someone, because the grievance procedure has always been 
available in these cases, and believe me they would get the most careful 
consideration just as all these others do, and if we found we were wrong we 
would reinstate the man. 


STUDENROTH: I wouldn't say three for Union and three for Company. You should say 


‘grievant.' The Union is taking the case up in behalf of the grievant. I 
don't think you can keep score cards. 


We didn't keep score until this matter came up, and I went back and looked 
the records up. Statistics, three and three, show the Company doesn't take 
a hard-nose position and hold to it. We change our mind. 


STUDENROTH: Apparently your position hasn't changed, regardless of the things we have 


COMPANY : 


pointed out. Of course I think the rest of the differences are economics. 
There are some other odds and ends, but I don't think they are the issues 
that have to be settled to get an agreement here. The three major hurdles 
that exist here are expiration date, arbitration, and economics. Of course 
vacations, pension and wages are what we are hoping the Company will do 
more on. You made an offer, but we feel you just didn't go far enough. 


That of course is the situation. The Union has withdrawn five items and 
none of these touched on economics, so as far as economics are concerned 


« 


the Union's position is the same as it was on October 10th. I think this offer 


the Company has made is a good fair offer and should be reconsidered by the 
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UNION: 


COMPANY : 


UNION: 
COMPANY : 
UNION: 


COMPANY : 


whole membership. I know it is not up to some of those we read about in 
the papers, and I'm afraid that a lot of our people have been reading the 
papers and getting stars in their cycs, and expect to get rich, but no- 
body is going to get rich working for somebody else. 1 think we have made 
a good offer, Carl. As far us expiration date - we could go back to 
November lst, that gets you back to better weather. 


How many agreements and withdrawals did you say the Union has made? 


The Union has made five withdrawals. Two were economic - double time for 
holiday work and proposal to increase shift differential. 


And how many have we agreed to? Thirty-five. 
I don't think it's that many. I'll count them. 
I can go through here and find out. 


I don't know if it's worth the time. I want to check this thirty-five out. 


STUDENROTH: I gather you have nothing further to offer on economics at this tine, 


COMPANY : 


either? 


No, sir. I don't want to repeat myself. Your vacation is better than many 
others. Your pension is better than many others. Your wages are better 
than many others. And I don't think we can look at only what increases are 
given, but what our situation is. 


STUDENROTH: Of course, I could go on in the same vein, but just the opposite, you know. 


PEEK: 


COMPANY : 


UNION: 


I think this is the time we have to e6ay to the Commissioner here, ‘this is 
the time for mediation.' 


The Commissioner in a case like this is in a bad way. 

Ed, counting numbers here is not significant to me. It's how many requests 
each has made. You can come in and ask for the moon and withdraw a lot of 
things. So you have to take into consideration what was asked for and what 
was withdrawn. 


You have to do that on both sides. 


STUDENROTH: We could agree on sixty-six, and the sixty-seventh might be the one we 


have trouble on. Apparently you jhave done a lot of meeting, but some of 
the basic issues you just haven't got together on. I was just going to 
suggest that we might talk separately, maybe that would start something, 

I don't know. I again have to ask whether the Company thinks that would be 
of value. We are certainly willing to meet at any time and consider any 
offer the Company has. 


I don't know, Carl. We are willing to meet with you or with the Commissioner, 
separately if you think it would be helpful. I don't know whether it would 
or not. One reason I mentioned the number of items was because the Union 
gave us a list here of six pages and as far as we know, this still stands 
with these five exceptions that have been withdrawn. Some of the rest of 
these have been worked out, because we have talked about contract pro- 
visions and phraseology. This 4E, to be specific. The Company suggested no 
change, Union suggested a change, and we worked out a change there. 
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UNION: 


So 


hanges Made on Each Side. 


aren't changes. 


STUDENROTH: hink they are the issues that have to be settled before you will get 
S ne impression I get coming in late. I have the 
i things. I 
ical now because we have a work stoppage. 
ly way to resoive it. We are willing if you 


COMPANY: 


UNION: 


UNION: 


COMPANY : 


UNION: 
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"s the only way we will do it. To continue to talk about it. 
sense we have withdrawn all but those five things there. 


We are willing to talk to you about them. We can't talk if you don't talk. 
You say there's no change in your position, and that stops the conversation. 


Well, is there any change in yours? 
Could de. 


we are assuming, maybe we jumped to conclusions, that you still want the 
ngs in economics that you asked before. 


STUDENROTH 


COMPANY : 


UNION: 


COMPANY : 


we feel we have offered a good economic package to begin with. 


Then we are still in disagreement. I think we did explore the expiration 
date pretty thoroughly here. The Company says they are still thinking along 
the lines of November sometime. We certainly are not. We are proposing, 
and we are hoping the Company will give consideration to making the anni- 
versary date when we reach an agreement here, which we hope is in the not 
too far distant future. 


Well, there's a lot of chaff in here we could get out of the way, I suppose, 
items you didn't mention, Carl, that are still outstanding. 


STUDENROTH: If the Company has a list of the things they need and want some answers, 


COMPANY : 


propose them to us and let us have a session by ourselves and we will 
certainly answer them, yes or no. 


All right, I don't know if it will be helpful, but it is worth a try. 


Article IV, Paragraph E, third line, changed 90 to 60. Actually I believe 
that should be fourth line. We never did agree on that. 


: < = 


Feb. 13, 1967 87 Page 1l 

STUDENROTH: Of course you realize we are wanting a chance to discuss this among 
ourselves. 

UNION: We withdrew that. 

COMPANY: I have no notation that you withdrew that. 

UNION: On November 9th. 

COMPANY: No, this had to do with wording further on in the paragraph. That's the 
next one I have here in the same paragraph. And delete ‘consent' and we 
didn't agree to that. 

UNION: We withdrew the 90 days. 

COMPANY: Shall I note that? 

UNION: Yes. 

COMPANY: I want to be sure on that. What date was that, Frank? 

COMPANY: I have December 12th. 

COMPANY: All right, on the next one. 


UNION: Wait a minute. You still feel the same on that as you always have? About 
a man bidding up on a job? 


COMPANY: We don't spell it out in the contract, but we have done that in the past. 
COMPANY: I don't think we ought toemake any commitment that we would do that. 
UNION: It has been mutually agreed on all the way through. 

General Discussion of the above. 

UNION: Something was added to that. 

COMPANY: That was for clarification. 


UNION: We wanted something in there to clarify it, too, but we wanted it in "F", 
I think. 


COMPANY: That was agreed to on October 12th by the Union. 
COMPANY: Is this mutual agreement clause withdrawn? 

COMPANY: They want to talk about it. That's still outstanding. 
UNION: We'll withdraw it. 


UNION: It would help us if it was in htere. It might create problems. 


STUDENROTH: Give us a list and we will talk about them. 


COMPANY: According to my notes the next is Section F, Article IV. We don't know where 
we stand on that except we haven't accepted it, and the Union still wants 
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ly. That is the Union's proposal. That's still 
the physical examination. 


from Paragraph Q(1) all the words 
The Union also wanted to delcte 


Union wanted to add "time sowrked shall 
pay purposes." Our positions are the same 
we don't agree to that. 
ie VI, Union wants to add to Paragraph F, provisions for time 
Saturday Per Se. We do not agree to that. 


Holidays, the Union wants to add two paid holidays. The Company has agreed 
to add one paid holiday. 


We put another proposal on t! didn't we? That we would agree to one 
holiday for a one year 


Yes, but you won't agree to one paid holiday for two year contract. That's 
where we stand now. I suppose this is as good a place as any to point out, 
this is in Article XI, Paragraph H, page 26, that the Company proposes a 
two year contract, approximately two year contract, and that in the second 
year a wage increase of 8¢ be effective the first day of the pay period 
following November 30, 1967. The Union wants a one year contract. The 
Company proposes 6¢ to be effective upon signing this contract, and the 
Union has asked for 10%. 


> the grievance procedure I think the only big difference here is that the 
ion is asking for a provision for Arbitration. The Company wants to leave 
is as it is with the changes we have tentatively agreed on, such as the 
ange in time limits in certain steps, and the change of the Step in which 
the Union District Representative comes into the picture. We agreed to those 
put we have not agreed to end it with an Arbitration provision. 
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Article XIV, Vacations, page 32. In the first paragraph the Union wants to 
delete the language which allows the Company at the employee's request 

to grant pay in lieu of time off, and the Company has not agreed to delete 
that language. 


The Union wants to add in here or change the vacation provisions to read: 
l year less than 3 years, 1 week, 2-1/4%; 3 years less than 10 years, 2 
weeks, 4-1/2%; 10 years less than 17 years, 3 weeks, 6-3/4%; 17 years less 
than 25 years, 4 weeks, 9%; 25 years and over, 5 weeks, 11-1/4%. To be 
applied to the gross earnings for hours worked in previous year, as at 
present. As I understand it. The Company has not agreed to that but has 
proposed we increase percentage slightly for three and four week man so as 
not to penalize them for having taken more vacation in the previous year. 


On page 34, in the Vacation Article, Paragraph E, the Union proposed that 
if one of the recognized holidays falls within an employee's vacation time, 
he shall be given additional day off, and that language be changed to bring 
this about, and the Company has not agreed to that. 
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Under ARticle XVII, page 35, on insurance, we have tentatively agreed on 

the modificd insurance plan we offered on Novembcr 29th, but on pensions, 

we have not agreed on that. The Union wants to improve the pension benefits, 
especially I believe as I have taken this down from time to time, the Union 
wants $3.00 per month per year of service, to be effective at some un- 
specified date, immediately I would imagine, and the Union wants a fifteen 
year vesting if a man leaves the Company for any reason, as I now under- 
stand it. 


STUDENROTH: Has the Company made any evaluation of the Union's request to raise it 


COMPANY : 


to $3.00, and the fifteen year vesting? What vesting do you have now? 


We have vesting now under certain circumstances. We haven't asked for the 
evaluation of that figure, no. 


The Duration of Agreement we have already mentioned. Article XXI, Para- 
graph C, page 37, Union wanted to delete Paragraph C. 


Now I believe we have substantial agreement on the wage adjustments we 
proposed. 


General Discussion of Incentive Agreement on Short Run Fittings. 


UNION: 


COMPANY : 


UNION: 
COMPANY : 


UNION: 


COMRANY : 
UNION: 


COMPANY : 


Let's skip over that for now and go on. 


I don't see anything back here but adjustments. The Company would still 
like to start beginning new hires at $2.01. 


That's your proposal. 
We would still like to have it. I think that covers it. 


Going back to the start of this meeting when you said if we paid our 
individual premium for a month - how would the refund be paid - by separate 
check? 

I don't know. Is it important? I don't know the answer to it now. 


A lot of people don't want it on their regular pay on account of income tax. 


If we rebate to you, it would not go into your gross pay and tax taken out. 
This question came up recently regarding this error we made which was very 
embarassing. I heard a lot of people say that they would put the $5.00 
back, but income tax would come out of it. It absolutely will not. We 
are paying you back for something that is not earnings. I assure you that 
income tax only comes out of your earnings. 


Mr. Peek suggested a break, which was taken from 4:05 to 5:00 P.M. 


PEEK: 


I passed this information on to Mr. Wooten, and he took a look at it, so 
I'll let him speak for himself on it rather than trying to say or quote 
his ideas. 


Mr. Peek gave me the note and told me the Union had analyzed the present 
position and agreed to withdraw those items. I went through and noted 
them, and I think it is helpful in that it gets some dust out of the way, 
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hemw,at this time we are not inclined to do any- 
d you wanted to know what we would do about the 
not inclined to do anything. 


have so many meetings where one side continues 
t sits there. I don't want the Company 
ion on economics is stiff, we just feel 
the present time isn't sufficient to 
ently there is only two items of major 
expiration and arbitration. The rest would be 
nce, Saturday as time and a half would be economics. 
in a package. We are not stiff on our position. 
I think that has to be weighed by us in the light of like items. 
sure we are considering it like a package the same as you are. We just 


don’t feei it is enough yet. 


STUDENROTE: 
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has been said several times, Carl, by you, and by Bill Eldridge who was 

rdling these negotiations, that the Company's offer was not acceptable 
your mexdership and the membership had refused the Company's offer. 
wondéering, and I don't think I'm out of order because I think we can 

k about anything in here we want to, I'm wondering if this membership 
had a chance to signify how they feel about the Company's offer. I 

like to have them have that chance. 
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tell you we had a full house Saturday? 


COMPANY: Just because there was a full house doesn't mean they had a chance to vote 
on this. 


UNION: Ed, I believe we told you one time we went down this proposal item by item 
and they voted on it. 


COMPANY: I guess that's none of my business. ; 

STUDENROTH: I was going to say, don't you think you are getting into an area... 

UNION: We kept no secrets from them whatsoever. 

UNION: What would that prove, anyway? 

COMPANY: It would be more convincing to me. 

UNION: Do you mean that’s what it would take to get you to put more on the table? 

COMPANY: Don't get me wrong. We are dealing only with this committee; however, I 
would like to feel the democratic process is actually working on this, be- 
cause the Company's offer is a good one. 


UNION: Are you implying we didn’t tell them what your last proposal was, Mr. Wooten? 


COMPANY: No, I'm not saying you didn't tell them. I'm wondering if you gave them 
a chance to vote. 


STUDENROTH: Do you want us to bring the ballots up and let you see them? 


COMPANY: No. 
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COMPANY : 


We hear things, the same as you do, and we have heard that the proposal 
was turned down as far as the membership, but with the understanding before 
the vote that 'we are not going to strike but continue to work.' 


STUDENROTH: You shouldn't believe all those rumors you hear; we don't. 


COMPANY: 


UNION: 


COMPANY: 


UNION: 


COMPANY : 
UNION: 


COMPANY : 


Both sides hear rumors. 


You have certain people in the shop you go to and they tell you just exactly 
what you want to hear. We have them, too. This all leads me to believe 
that management is going back to certain people in the plant other than the 
Committee. 


No, we are not. Information is volunteered. 


I'll straighten one of the rumors out. Wilson was at the meeting, and there 
wasn't any confusions, and we didn't have to dismiss. 


How did you know we heard that? 


You can't deny it. 


That's true. 


General Discussion of Rumors from Both Sides. 


UNION: 


UNION: 
UNION: 


COMPANY : 


PEEK: 


COMPANY : 


If we are going to try to negotiate on rumors we might as well throw these 
books away. 


Picket lines show people have made up their own minds. 


They wouldn't be out there at all if they felt any different. 


It looks like there's an awful big gap in here yet. I don't see how we can 
do anything on that basis. 


I suppose we have accomplished as much as we can at this meeting, and I'll 
adjourn the meeting on this basis, that if either party has reason to want 
to meet, I'll arrange a meeting, and based on my own information I might 
want to call a meeting myself. 


We will be ready at any time. 


Meeting adjourned at 5:10 P.M. 


BETWEEN COMPANY AND UNION NEGOTIATING COMMITTEES 


Mediation and Conciliation Service. 


national Vice President; Andy Swafford, 
re; Local members 0. T. Wilson, B. F. 
Lee Borkman, Jimmie Wilson, Ronald 


For Company - E. C. Wooten, C. S. Turner, D. F. Abercrombie. 


Commissioner C. C. Peek also attended meeting. 


has been a few days since we took a look at this 
I don’t know if there's any changes or not in the thing as 
either party is concerned. Nevertheless, Uncle Sam says I have 
together with you every once in a while and find out. Carl, do 
el up to carrying the ball? 


We apprec e Sam's position, and we never object to sitting down 


i 
ny during a work stoppage, such as this. I think we can do 


me and go down through the contract. But I still 
ssues that if they were resolved the others could 
civeé. F he record, these are: anniversary date of the agrecment, 
ation, and economics. I would say this, the Union is willing to 
pout anything the Company wants to talk about. I think these are 
sues we have to get down to the basics on and see what we can settle. 
think our position has changed on anniversary date. We feel the 
r expiration date is so far behind that we are suggesting that we 
about some date about now. I mean the present time for an anniversary 
date of the agreement. ; 
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Well, of course at the last meeting we discussed that very thoroughly, and 

I don't see any reason why our position should change at this time. We 
don't believe there is any particular significance to the time of year inso- 
far as the end of that agreement is concerned, because both the beginning 
and ending date of an agreement is a negotiable matter. Of course this 
issue is an old one, that was discussed at great length four years ago, and 
at that time we made a change in the date. But I can see no compelling 
reason why we should change this date, Mr. Studenroth. We still believe -- 
and it is a Clear issue -- that a date at this time would be advantageous 

to the Union and disadvantageous to the Company. 


Studenroth: Of course that statement you just made is a matter of opinion. You 
might feel that way and feel that's the reason the Union is asking for the 
expiration this time of year. But I feel if both sides bargain in good 
faith it isn't going to make any difference. The only reason we are 
suggesting the date now be considered is the date is now long past and is 
water over the dam. When the contract ended, maybe a month afterward, you 
did take away certain benefits. You did what you thought was best for the 
Company at that time. We haven't done anything about that because we 
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couldn't. The contract was cnded. But we feel the expiration date of 
the contract now should be right now as we talk about it. 


Company: Of course there's a lot of vulidity in whut you say, but at the same time 
the Conpany stood ready to muke u new contruct us long ago as October 10, 
1900, and since time has pussed since the expiration, I don't believe that 
has any significance. And you said the time of year didn't make any 
difference as long as we bargained in good faith, I don't belicve that means 
very much, Mr. Studenroth, because the history of bargaining in this 
Company has been good faith bargaining; hard,possibly, but in good faith, 
and that hasn't prevented a situation where in the last fifty-two months 
we have been either in negotiations or have been having difficulties and 
negotiations twelve and a half months, five days from now, of the last 
fifty-two months, if my mental figures are correct. That's about 25% of 
the time. I think that's unreasonable. 


Studenroth: Of course you are implying that it is all one sided. 


Company: When you say that, you imply that if the Company would immediately accede 
to all the Union's demands, we wouldn't be in negotiations but one day in 
every year or two years or three years. That's true, but I don't think 
that exists anywhere. : 


Studenroth: No, if you have been in negotiations 25% of the time, it is certainly 
not all the result of the Union's attitude. It takes two to tango. 


Company: That's true. 


Studenroth: You said about the expiration date, I think you will agree that the 
employees which we represent have a right to reject what the Company offers. 
You made the offer in good faith and they continued to work with the hopes 
something would be worked out. But we ended up with a work stoppage, which 
of course we are sitting around here trying to resolve. Maybe I*shouldn't 
have started off with one of the hard issues first, but I don't think there's 
any use in trying to avoid this. Suppose we settle some of the others, like 
we did when the Committee saw fit to withdraw at the last meeting, that 
hasn't settled a darn thing. We still have these other issues that have to 
be settled before we get in the same ball park. 


Company: That's just as good to start with as any. The Company is willing to talk 
about any date you might suggest. You suggested something in the Spring. 
Well, we don't like that. We might go back to some time in November. 


Studenroth: I didn't say Spring, Summer, Fall or Winter. I said whenever we sign 
an agreement we make it automatic. 


Company: I don't think we should make it automatic. 

Studenroth: Let me ask this. Has the Company's position changed on anything since 
our last meeting? We are willing to listen to anything you might have to 
try to resolve this. One way or another, all strikes or stoppages get 
settled eventually. 


Company: At the moment, no, we have no changes. Has the Union? 
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e over all these items since the last meeting. 
think the Union can't make out a very good case for such a demand. 


Studenroth: I think we have i statistical case. Of course you feel that has 
nothing to do with ti ituation here. 


Company: i believe i’m correct, that it is your Union's policy under the International... 
4 
Studenroth: N is not our Union's policy to seek arbitration. We have no policy, 
i Many locals would like to have the right to strike over 
ievances... 


Company: I have i disputes being in the reverse. I think there was one in 
a few years ago. Not this plant, but one in the Company. 


Company: Carl, I believe you stated once before that the Soil Pipe Industry people 
had not asked for arbitration. 


Studenroth: I said the president of Alabama Pipe Company, who is now retired. It 
never an issue there. They have a right to strike over grievances, 
the Company never raised the issue that they want arbitration. That's 
true of the entire Soil Pipe Industry, though. Just the remnant of 
so-called master agreement in the south. In the north they always had 

arbitration. when I say north, I mean Eastern Pennsylvania. 


Company: To turn to something different just a minute. As far as we know, the 
Union's demand is for 10% across the board. Has the Union given any more 
thought to this? 

Studenroth: Yes, we are willing to talk about this. 

Company: No other figure has been mentioned since the beginning. 

Studenroth: I think it has beem implied. There is some ground between the 10% and 


your offer which would be adequate. What that figure would be is a matter 
for discussion. 


Company: The Union asked for nine holidays; we offered eight, and that's where we 
stand on that. 
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Studenroth: llere again, don't you think that type of thing is tied up in one package? 
Again I want to ask a leading question, are you implying that if some agree- 
ment could be reached on cconomics the Company would reconsider some date 
of expiration other than what you have said up to this moment? 


Company: No, I think they are two separate issues. 


Studenroth: We have to look at the whole picture. Everything is contingent on every- 
thing else. When we go back to our people it is the whole thing they 
will be acting on. 


Company: That's right. But what I meant was you arrive at tentative agreements on 
one thing at a time. I would prefer that we do that and not tie economics 
into the expiration date. 


Studenroth: I think during this situation it is very difficult to settle even 
tentatively one issue at a time. The issues have to be looked at together, 
in other words. I feel on economics, after all, this eventually will 
have to be worked out. This anniversary date is something. which is a 
very difficult issue, and I think it has to be tied in with the other 
things to get a settlement here. 


Company: Well, I begin to gather maybe one reason we are in the Situation we are 
in and have been in since the 30th of November is in order to get a change 
in the termination date. I didn't know this the 30th of November. I don't 
believe we discussed it. I wonder if that is true. 


Studenroth: Whatever the motives were, I think they are water over the dam now. 


Company: I would think that particular issue should have been discussed before the 
30th of November if it is going to be an issue. 


Studenroth: This is March 9th, and I think all conversations we have are for one 
reason, to try to reach a common ground and get the work stoppage ended, 
but apparently we haven't made a hell of a lot of progress there. The 
only thing I can say is what I said at the last meeting, we'll just have to 
turn to the Mediator and let him take it from there. 


Peek: At the last meeting you did also mention the Vacations and Pension. You 
didn't come to any agreement, but that was discussed. 


Studenroth: They were discussed on the basis of being part of the economic proposal. 


Peek: That's right. 


Company: On those two issues, if you are waiting for my answer, Mr. Peek, we haven't 
anything new to offer at this point. : 


Peck: To the best of my calculations, we seem to be just about where we were last 
time. Let's take a break now and let me talk to the Company in my office. 


Mr. Peek called recess at 2:25 P.M. During this time the Company met with Mr. Peek 
and discussed that the Company would extend this contract to November 30, 1969, and 
would add 9¢ increase effective November 30, 1968. Mr.: Peek took this information to 
the Union Committee and presented it to them. 
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MINUTES OF MEETING BETWEEN COMPANY AND UNION NEGOTIATING COMMITTEES 


March 31, 1967, at 9:30 A.M. 


PRESENT: For Union - Carl Studenroth, International Officer; Andy Swafford, District 
Representative; Local members 0. T. Wilson, B. F. Joyner, Judd 


Everton, Jimmie Wilson, Jack Parsons 
For Company - E. C. Wooten, C. S. Turner, D. F. Abercrombie 


Commission C. C. Peek also attended the meeting, which was held in his office. 


Gentlemen, I thought it might be time to take another look and see how 
everybody's progressing and see if there's any change in the position of 
either party. So far as I'm informed, I don't know of any. So I guess 

I can open up the meeting; Carl, I believe you carried the ball before, so 
today, Ed, do you have anything to contribute to the meeting this morning 
in the way of changes in position? 


Mr. Peek, I don't have any changes in our position this morning, and in 
thinking this meeting over, it occurred to me that of course Carl hasn't 
been in on all these past meetings, but I'm sure he has been briefed on 

our reasoning. However, he hasn't heard much of it from me. I don't know 
whether we would want to take the time required to go into detail on the 
issues and state our reasons, but that would be something. we could possibly 
do today that might be useful, even though our position is not changed at 
this point. 


As Carl said before, and I think correctly, these issues seem to fall into 
three categories, that is, Term of Agreement, Arbitration, and a number 

of other issues which might be termed economic. I could talk, I guess, at 
any length on these three subjects. I don't want to talk excessively. We 
have pretty well covered expiration date. We still believe our position 

is reasonable in wanting to maintain the traditional date of November 30th. 
I say traditional, that was the date of the last contract negotiated. I 
believe that date was changed four years ago from November 12th to November 
30th, moved back over the Thanksgiving holiday. This of course is a rather 
involved subject. We belicve we understand the Union's reasons for wanting 
an expiration date after the first of the year. It involves a matter of 
holidays and also is much better tactically. To be perfectly frank, dates 
that Fave been set up through the years sometime in November are good dates 
for the Company. Also it might be said that these dates are certainly not 
without benefits for our employees, because while I'm sure there will be 
disagreement on this statement, I think it is a generalization that has 
truth in it, that in the long view, what's good for the Company is good for 
its employees. Customers lost are never regained. That is to a large ex- 
tent true, and in our busy season if we were in a position where we could 
not supply our customers, many of them would not come back to us. That 
would reduce our production and our business. So I think we have good 
reasons which are not without merit from your point of view for wanting 
November 30th. Too, I don't believe we should think of this date of ex- 
piration as a date of crisis in contract after contract. I would certainly 
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Company (Cont'd): 


In the matter of insurunce, to come back to that for just a minute, I 
think I said this before, but I want to bring it out again because it has 
been forcefully brought to our attention in the last few months. This 
plan has a built in escalgtor in that it pays full benefits for semi- 
private room, and all the hospital miscelluncous charges, and since it 
is specified that way, as the cost of these things change, no change has 
to be made in the contract for it to be covered. t has been brought to 
our attention in the last few months because as you know all hospitals 
increased their charges about the first of the year, and we have received 
an announcement from Memorial of anotHer increase to be effective the first 
of April, and yesterday I received notice from Campbell that their room 
charges are increased over what they were, and this is a general thing, 
and it is happening all over. Miscellaneous charges are going up, also. 
And I want to point out again in this plan it is not necessary for you to 
come back and renegotiate when this happens. You have this already. 
There is a $15.00 deductible in this, and I think that works to you ad- 
vantage as well as ours. I think it is reasonable. And of course we have 
offered to improve it, and I understand you have about accepted it, but 
naturally I want to present our offer in full. We would improve insurance 
plan by making private room benefits payable at the most common charge in 
any hospital of semi-private room. I might say I'd be a whole lot happier 
if in this insurance plan we had maximums on rooms and on miscellaneous 
charges, because then we could come back and renegotiate and we would know 
what we were getting into. I'm glad for you that you have this plan. But 
in an economic sense it is not good for management because it is open-ended. 
I predict by the proposed expiration date of this contract, November 30, 
1968, that there will be two or three more increases in hospital charges, 
and they will of course be automatically covered by the plan you have, so 
don't lose sight of that. 


I bring this up to point up again that when I say 8-2/3¢ is the known cost 
we undertook, we also know that is not going to cover this plan for this 
contract term. We know it is going to cost usmore. How much more I don't 
know and I don't want to guess. In the matter of Pensions, the Pension Plan 
we have has been frequently compared to Industry's plan in these talks, 

and it has been pointed out to us that Industry's plan pays $3.00 per 

month per year of service after January 1, 1962. That Industry's plan pays 
$2.00 per month per year of service before January 1, 1962. And the reason 
I bring this up is that I want to point out our plan pays a minimum of 

$2.50 per month per year of service before November 12, 1962, I believe, and 
$2.60 per month per year of service after November 12, 1962. Now don't 

just compare the $2.60 and the $3.00. You have to compare also the $2.50 
with the $2.00 for many years yet, and of course I'm not saying we can 
continue to make this comparison with validity from now on. We know that. 
But we don't believe now is the time to make that change because we feel 

our plan is superior now and will be for some time to come. And this is 
another economic item. I think that more than touches on the principle 
points at issue. 


There are a number of things in the contract not closed yet. I could go 
through here and mention those paragraphs one by one, but I don't know 
whether you want to do that this morning or not. I think that's the con- 
clusion of my speechat this time, and I appreciate the time. 
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you choose this very time to close the plant down. + 
taxe another long hard look at this. I say this is an issue we have to reach 

an agreement on. We wish you would take a look at your competitors. The bs 
only way this can be settled is for both sides to try to get together. 


itration, again, whenever we reach a settlement, we are willing to take 

zr look at our position. On economics we are willing to look at any 
area petween your offer and what you said our offer was. We are willing 
=o discuss any area in between there. But we do feel the Company's offer 
on economics is not adequate. Since this work stoppage you know the guide- 
lines have deen loosened. Now they are talking about 5% increases around 
the country, so we con't feel we are off-base when we say we don't feel + 
your offer is enough. In the light of economics and increased cost of living, 
we con't feel your offer is adequate. Our position is not firm. We are 
willing to talk about any area in between and that will bring about a settle- . 


ment in 
Well, on expiration date, I think that the argument you made about our 
shutting the plant down the first of February, I think you know the answer 
to that. 

STUDENROTH: do. 

COMPANY: Just to be perfectly frank and very blunt about it, we would have preferred 
that the plant be shut down on the 30th of November instead of the 1st of 
February. 


STUDENROTH: You had the right to shut it down November 30th. 
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COMPANY: We hopefully thought for sixty days there would be a break in the situation 
which would make a work stoppage impossible under the terms of a new agree- 
ment. It became more and more apparent to us that the situation was a 
tactical one which favored the Union, and the objective was to bring pressure 
to bear on the Company in their busy season, and so the decision was made 
to try to resolve the situation for the good of all concerned, and of course 
we hoped it would not have lasted near this long. And we finally took 
the action we took on February Ist. 


STUDENROTH: So you were hoping the Union would be bad boys and would strike. Did 
you ever think the majority of these boys don't want to strike? 


COMPANY: I don't think they were given the choice of signing or striking. 


STUDENROTH: Did you ever think they might not have wanted to strike? You are saying 
then that you wish they had struck anyway, even though they didn't want to. 


COMPANY: I think the leadership could take them out on strike any time they want to. 


COMPANY: I think what Ed is saying, Carl, had these people been given a clear cut 
choice to sign or strike...but I think this, the way it was handled the 
Committee would have full power to strike at any time because the membership 
had rejected the contract thinking they would keep working until the committee 
decided to strike the plant. 


STUDENROTH: If we thought we could get more by talking to the Company...when we feel 
in our minds there might be more we try to get it. Maybe we won't get it. 


COMPANY: At the same time, if the Committee had the power to strike the plant at 
any time without going back for another vote, then it is in the hands of a 
small group of people... 


STUDENROTH: But it is our business how we run our relationship with our members. 


COMPANY: We can't with certainty presuppose, but you know we have got to try to know 
what your motives are, we have got to try to calculate what you are planning, 
because after all it is an adversary situation, and we have to try to 
anticipate what that plan is and what you are going to do, just as you are 
trying to do. 


STUDENROTH: I wouldn't use the word ‘adversary’ at all... 


COMPANY: I have always been very, very sorry that the Union-Management relationship 
is an adversary one. I think it should be where the two, realizing where 
in many, many points, and in most considerations, their objectives and 
their interests are the same, if we believe in our free enterprise form of 
government, and I think we do, and interests are the same, because employees 
are better off if they work for a strong, healthy company, and I think the 
time is about 50 years past when Managements exploit employees. And I 
think the presense of Unions is good because it will always prevent a re- 
currence of that situation. This is the basic job of Unions, I think. I 
have no right to tell you what to do. You have the right to make up your 
mind, but I think we should be able to sit down around a table and see what 
each other says. I don't think the Union should view Management as a villain 
and I'm afraid many, many employees view management as such. 
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COMPANY: I iced that in there, but doesn't that just move the crisis back from 
A: 


he fi of the year to the first of February? 


STUDENROTH: know is it has worked. 


COMPANY: I don't know if the Company decided to give more to prevent a strike or what 
happened, but what happened in detail is related to it. Maybe if they 
haven't reached an agreement it just sets it back 30 days. 


STUDENROTH: You said you were hoping some day we would reach a state of mind where 
expiration date wouldn't be a crisis... 


COMPANY: I want to explain myself, in my argument a moment ago I said I didn't think 
you were so stupid...I wasn't implying you are, we made our decision on 
the basis you are not. You have to try to outguess your opponent. 


All we are trying to do is get a fair share with Industry. 

Let me talk about that a minute, O. T. In comparing the two contracts we 
have said before not only in this negotiations but before, we think you 
have a better contract than Industry does in material things and in other 
ways, and in a sense then we are leading the Industry so why should we 
set this back where we lag? 


STUDENROTH: That should be an advantage to you. 
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COMPANY: I don't think so. We believe in our judgment it was and still is a pro- 
posal that is fair and it is better than Industry has as of this moment. 
We don't know what they are going to do, but in that sense we are a leader. 
Now, that's all right with us, so let's leave it that way.. To go a little 
further with the line of thought there, and I hope I'm making sense, con- 
struction is still at the lowest point it has been in years, and this was 
anticipated. I don't know what's going to happen any more than you do. 
But we believe the proposal we have made deserves a serious look by the 
Union. Look at the rates. Those are good rates. This is the way I look 
at it and you brought up the matter of the cost of living increasing. 
That's right, it is, and that imposes a burden on every person in this 
country and every business in this country. And I will say that business 
is not responsible for this. Government and Labor is responsible for this, 
and this of course is not a reason, we are not vindictive in this matter, 
but it must be taken into consideration because I see no reason why labor 
should feel itself justified in being a protected group in this. 


STUDENROTH: How can you sit there and say Government and Labor is responsible for 
this when some of the larger companies are 25% over their best year, which 
was last year. 


COMPANY: I don't know these figures well enough to argue them, but I do want to point 
out this "25%" is the kind of misleading thing presented in the newspapers. 


STUDENROTH: But you can't say one group is responsible for inflation. 


COMPANY: I do say Labor and Government are chiefly responsible for inflation -- 
business is not. 


General Discussion of things affecting Cost of Living and various causes of Inflation. 


STUDENROTH: The plant is shut down and the only way we can get it settled is to talk 
about these things... 


COMPANY: Somebody has to convince somebody else that reconsideration ought to be 
given. That's what we hoped might be done. 


STUDENROTH: Well, at the burden of being repetitious, I still say some area of agree- 
ment on expiration date has to be reached. For the record, we would take a 
hard look at our position on arbitration, and in economics we are willing 
to look at any area that is reasonable between our offer and yours. 


COMPANY: What is your reasoning on this anniversary date? 


STUDENROTH: We feel we shouldn't be put in the position of negotiating before Industry 
does. It seems it would be advantageous to the Company. Actually what the 
people here are seeking is a date where you don't have to lead Industry. 

It would be to your advantage. 


COMPANY: Here we are in a position of doing more than the Industry and are facing a 
Situation like we have. Industry didn't expire this year. They got five 
cents. You negotiate for some of the members of the Industry. If we become 
a follower, you could go to them and say the same thing, and say, "look we 
are leading, let's follow U. S. Pipe and go for a new date on this matter of 
expiration." This would be an endless circle. What's the point? 


STUDENROTH: Let's say that's been talked about for fifteen years and it is still 
December 31 with that 30 day cooling off period. 
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wnen Mr. Peek gets 0 he phone, I'd like to have a conference with him. 


General Discussion until Mr. Peex returned to the conference room. 


PEEK: Frankly, I con't know what to suggest now. 


Suppose we have a separate session at this time. 


Agter Commissioner Peex conferred with Company and Union in separate seesions, the 
next meeting was scheduied for Friday, April 7, 867, at 9:30 A.M. 
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MINUTES OF MEETING BETWEEN COMPANY AND UNION NEGOTIATING COMMITTEES 
April 7, 1967 at 9:30 A.M. 


For Union - Carl Studenroth, International Vice President; Andy Swafford, 
District Representative; Local representatives 0. T. Wilson, 
Ronald Standifer, Judd Everton, B. F. Joyner, Jack Parsons, 
Jimmie Wilson, Lee Borkman. 


For Company - E. C. Wooten, C. S. Turner, D. F.. Abercrombie. 


Mr. C. C. Peek, Federal Mediator,’ also attended meeting which was in his office. 


Gentlemen, we agreed on the 31st to meet back here again today. We have 
to start somewhere, so I might ask you, Carl, you were discussing this 
overtime thing, would that be a subject to kick around this morning? 

Z 


Studenroth: Yes. We are willing to talk about any of the issues, and particularly 
the ones that have to be settled before we can end this strike. There 
was one the men wanted to discuss today, that covers overtime and the 
division of it, particularly some of the language in the present agreement 
on page 19, Paragraph D. The fellows tell me in some cases the bosses 
and supervisors have taken the position that if they work over, they have 
some other term for it here, they could make them work the extra eight 
hours. I don't think that's fair. In an emergency that might be necessary, 
but to say you have to work sixteen hours because it implies it in Para- 
graph D, we think we ought to straighten that out. We don't object to 
working overtime if it is without discrimination against any particular 
group or employee. 


This has been discussed at great length in other negotiations. I don't 
think it has been discussed in this; however, it is an important question. 
There are a number of aspects to the question. In the first place I think 
it would be well to say that the Company does not like this business of 
doubling over or excessive work for a number of reasons. First of course 
we pay a premium on overtime, and we would rather work a man at straight 
time. Then there's a matter of the division of income. Now, there's an- 
other reason, and that is that after working an eight hour day, an employee 
is not as alert or as strong physically, because he's tired, and this 
increases the hazards, we know that. We don't like overtime, and it is 
only worked when necessary. As for doubling over a full eight hours, that's 
too much. It's done frequently, though, too frequently, and I think these 
fellows, in fact all of Management, agrees with me, and it is only done 
when necessary to keep the plant going. There are many places where if 
you don't have the job filled, the entire operation has to be shut down. 

As to the division of overtime, I believe this contract says it will be 
offered to qualified personnel first, and the division will be made on the 
basis of future overtime assignments. Of course that is a little different 
aspect; that is looking at the man who wants overtime. 


Studenroth: On the division of overtime, the objection raised was the men have a 
feeling that suppose they come down at 2:00 and want you to work past 3:30, 
and you have an appointment say with the dentist, and if a man doesn't 


Ex M 


Page 


he will be denied overtime. What 
way, but they tell me down in the 
this view. I don't think that's a 


Company: i: su he -e Deen specific instances of this. 
ir - r 


Company: would ii: say he we hav ied to do this on a strictly voluntary 
dasis ; 3 before we shut a fittings unit down, 
ill in, we will insist on a man 


do have a right to assign a man if necessary. 
if there’s a man available to work straight 


Company: Se n née st the Charging Crane fails to come in. If 
had ‘ j job and was willing to stay, we would 

we would have to insist on someone else stay- 

not want to. We can't shut the plant down. We 

about not working a man more than sixteen hours 
came out of the last Contract. It is still 


right to double a man over if necessary. 


y, is the foreman involved takes the position 
ne can work you as long as he pleases. I think you 
i it's on a voluntary basis.. 


Company: = wi we are talking about. Who has this happened 


I thought we were handling this pretty well, 
to everyone. 


Wilson: I can’t ; :fic time, but it has been brought to my attention 
several wt was required to work, and the foreman says the 
man has work as long as he tells him to. Some have been required to 

ther they felt like it or not, and when other people would 

jot Tnat was just brought to my attention. I don't have 


Company: % : up i about a man who refuses to work overtime, and the 
; ind Aim next time. It's only human nature. If a foreman 

time or two, and he has some excuse, and another fellow 
to work, he'll take him. If a man turns down overtime, 

nd then when he wants it he should ask, let it be known that he wants to 


work overtime. Tne foreman may think he doesn't want any overtime. 


Studenroth: Apparently 


Company: As for specifics, I don't know of this happening around there where a man 
turned it down one time and he was left every time. I remember last time 
it came up about Charles Fitzsimmons. He always wanted overtime and was 


willing to work, and they would talk to other -people who turned it down, 


’ 
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so naturally they went to Charles first. These other people who want to 
work should tell the foreman. I don't know of any time a man has turned 
a job down one time and been ostracized on overtime later. 


Company: Slim, I agree with you, we would like to know about it if it happens. I 
think what we are talking about here is a matter of day to day operations 
and employee relations, and I agree we would like to have it work in such 
a way no one can ever say this foreman is being vindictive. I think what 
you are talking about is this "penalty" which apparently has been invoked 
against some men because they turned down overtime once. If it has been 
done, I think it's wrong. Then there's a question in my mind to what 
extent is this in the imagination of the employee? I would agree that 
this is not good employee relations. If a man turns overtime down one 
time because of a dental appointment, for example, and from that time on 
the foreman resented that or had to look around, never gave this man another 
Opportunity, I'd agree that's not good employee relations. I don't know 
how we could correct it, except to know about it and do our best to correct 
it. 


Company: Ed, our foremen know these men pretty well. I think there's a time limit 
involved in this, at shift changing time, and you could kill a lot of 
time because they will all be gone home, and you have to get somebody quick. 


Company: If we ever do have a case in the future where a man can't work, and the 
foreman refuses him overtime from-then on, I'd like to know about it. 


Studenroth: What about something like this, "If an employee fails to accept an over- 
time assignment because of a good reason, this shall not be used to deny 
him the opportunity to work overtime in the future." Something along that 
line? 


Company: Does maintenance overtime enter into this discussion? They post a list, 
and if a man doesn't come in, is he considered the same as worked? 


Wilson: I don't care for overtime myself. Once in a while I might want to, if I 
can help a man out. But last fall I was asked to work the next day on 
Maintenance. So I said 0.K., worked as auxiliary maintenance helper. 
The following week he came after me again. The third week another maintenance 
foreman came after me. I told him I had a Union meeting. He said to go 
on and attend to that and come in and work. The following week came around 
and I said, 'Saturday?' He said, 'No,we are going to divide this overtime 
up.' I told him I was glad of it, and I have never worked another day over- 
time. There are younger kids down there working every Saturday and 
doubling over with the maintenance department... 


* Company: You will have to admit there's a lot of people in the plant wouldn't be 
worth their salt in maintenance. 


Wilson: Nearly all of us here have worked in maintenance, and we don't like the 
younger men getting it all over the older men. I don't like that attitude. 


--J. Wilson: They were saying one time that they wanted to use the operators on 
maintenance when they weren't working but four days. So donw in the Clean- 
ing Department, we know more about it than some of the fellows they brought 
in, but they didn't let any of us°work on that. 


ANU 


j.Wilson: Ali the d always be some of the other operators or fellows 


not working down there. 


Company: don't An mough about i RCT really, because I don't know if 
I : ; i la they knew about ahead of time. 
ific about a thing like that. 


Company: I¢ hini u thi ble can answer these questions, not 


Company: * look at you iggestion in writing. It sounds like what 
3 intent. 


Studenroth: i : to make another suggestion on Paragraph 0. It's possible this 
i that the foreman, no matter how much we try, might say, ‘Look, 
you as long as I want to.' How about adding, "with due con- 
for the man's safety and health." I can't see a man, no matter 
foreman has the right, being forced to double over if he's not 


ais. 


ever cone this, ertainly haven't heard it. It has been done 
voluntary basis. C not if we had somebody willing to do it. 


Studenroth: I agree you can nd somebody willing to work overtime voluntarily. 


usualiy fi 
Maybe this is a matt education on the part of the Company on how a 


foreman should admin a Contract. This is possible. He might agree to 
Work DUT be so tired ecaies or fourteen hours he can't work any more. 


something out. I agree with that. I want to point 

ieve the Company would like to have that in there also, 

man is obviously tired after starting on this double 
over, and if the forem observes him making a signal he is tired out, this 
would be a good reason to release this man, and under that condition we 
might have some difficulty with some of these men wanting to work as much as 
possible, but with this in here it would be a valid reason which the Company 
coulé use to let a man go on occasion. I think it would work both ways. 
I'm very sincere about it. I think our intent is the same. 


Studenroth: Some men who need the money will work all the overtime the Company will 
give them, when they really shouldn't do it. 


Company: There may have been some talk or things said that were taken in this way, 
but I aoasck hink we have a foreman in that plant sadistic cnought to work 
a man like that. 


Studenroth: I think we have outlined the problem and given you some idea of our 
feelings on it. Maybe after considering it you can come up with something 
that will settle it. To get back to the other subjects we talked about 
previously, I'll repeat again, the Union is willing to listen to anything 
between our position and your position, but we certainly are not in a 
position today to accept your last proposal that you made to the people. 
In fact, if we were willing to accept that, we wouldn't be here, we would 
be working. ; 


Company: Has this proposition that we have made, this last proposal, as it is brought 
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up to date, has it been reconsidered and gone over again in detail and 
additional thought given to it? 


Yes, it has. 
Does the membership know? 


I think so. You sent them a letter in detail explaining it. I think 
you can assume it was properly explained from your letter. 


I had dozens who said that letter didn't tell anything they didn't already 
know. 


We were, or I was afraid, personally, many of them wouldn't understand the 
letter or would misunderstand it. You can never tell how well you communi- 
cate or how many words we might use different from the way the people read 


it, so you never know for sure how well you are communicating. 


I would say between the letter you sent and what we have told then, 
they are pretty well informed on this. The issues are still economics, 
expiration date, and arbitration. The major issues, that is. 


Well, the Committee as I understand it, has been operating on this basis, 
the Union Negotiating Committee, that once a proposal is turned down by 
the membership, it is turned down forever and the membership has no op- 
portunity to reconsider. 


I didn't say that. If you are implying you want us to go back with the 
same proposal, we could do that, but you know what would happen. I have 
been in this work twenty-three years, and I have never seen a proposal 
that was turned down and they went on strike and then accepted the same 
proposal. 


don't know, but I just wanted to ask the question. 


Frankly, the fellows tell me that the other shop has made a pretty fair 
settlement here in town. You possibly know more about it than any of us. 


Wheland? 
I understand it's 42-3/4¢. 
Well, we could go over it, but I'm not sure it would get us anywhere. 


It does affect us, because they are foundry workers living in the same 
city, going to the same stores. 


The total as given to the papers includes an estimate of the increased cost 
that is always contingent on any rate increase. Of course in these 
negotiations we have been talking about the rate which the employees will 
receive, and the cost of the fringes which the employees will receive, 
period. There is an additional cost which we have not discussed at this 
table which was in the published figure. 
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confusing, any time you put 
$s, you get an additional 
rious other things, and they 


We haven't discussed that at this table on 
is was one reason why a comparison is not 
proposed figures. In many ways, Wheland 
of their fringes, and in some ways they 
say in some ways they are ahead. We could 
e and it wouldn't get us anywhere. 


:0 


a comparison made localiy has more effect on 
in some other city. 


Company: 1 ight. is similar work, it's foundry work, yes. 


Studenroth: You ¢ go that far afield. You can go to the other plant 
down here. You can understand why they would compare 
other shop. 


alked about it a great deal in these negotiations and 
course the answer is there, it's not in the same 


I suppose down there they never compare themselves with the Soil Pipe 
Division --- maybe the shoe's on the other foot down there. 


Company: Know have never been in on their meetings. Both sides can find 
’ 


Studenroth: we get ti igu he same as you do from the Department of Labor, and 
pressure pi 3 fitti total tonnage hasn't been much different in the 
but soil pipe has gone up, in the whole Industry. The 
certainly is not as depressed as you would have us believe. 
e for sale, not some laying around some place. 


Company: I iliar with those figures, but percentage-wise, U. S. Pipe has 
I rand smaller. We don't like that, either. 


Studenroth: I hav had the opportunity of meeting that gentleman who is getting 
e 


more and t they all say the same thing. 


Company: You are implying I'm just giving you something for the sake of argument, 
which isn't true. 


Studenroth: Well, Commissioner Peek, where do we go from here? 


Peek: Actually, I don't know. Let me talk with the Company officials for a 
couple of minutes, then I'll be back in. 


Break at 10:30 A.M. After some discussion with Commissioner Peek, meeting was adjourned 
until 2:30 P.M. 
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g resumed at 2:30 P.M., Mr. Wooten gave Union two copies of minutes of 
March 31, 1967 


I guess, Mr. Wooten, the floor is all yours. 


When we left off this morning, we had two suggestions, Carl, we were going 
to look at, and we'll take those up first and see if we can come to a 
conclusion. You suggested on page 19 that we add to Paragraph D in Article 
VII, the language, "with due consideration for the employee's safety and 
health." That is acceptable, and I think it is a good idea and properly 
sets forth our intent as well as yours. The other one you gave us, we 

were talking about overtime, and if I quote you correctly, you said, "If 

an employee fails to accept an overtime assignment for good reason, it 
shall not be used to deny him the opportunity to work overtime in the future." 
I would propose then, and I think it is in line with your thinking, look 

at page 26, Paragraph G, that paragraph in the old contract, I believe that 
would be a good place to add this, which I believe is in line with your 
suggestion. We will propose to add this to Paragraph G, “If an employee is 
excused at his request from an overtime assignment, this shall not be used 
to deny him opportunity for available overtime work for which he is quali- 
fied in the future." I think that expresses our intent on that. We will 
add this to Paragraph G if it is acceptable to the Union. 


I want to talk that over with the Committee, so I'll give you an answer 
later. 


To go on from there, after taking another long hard look at this Situation, 
we would propose that where we have gotten to this point and the things we 
have discussed up to this point in relation to a new Agreement, up to 
November 30, 1968, would be as already proposed, and as now outstanding in 
our proposal. From that point we would like to propose and make it a part 
of our proposal at this point, that we put an additional year into this 
Agreement, which we certainly hope to make, and that effective at the be- 
ginning of the first pay period after November 30, 1968, there be a nine 
cent (9¢) per hour increase across the board, and that effective January 1, 
1969, the vacation schedule be changed in the following respects; that at 
that time, January 1, 1969, all employees with three years service but less 
than ten years service be eligible for two weeks vacation per year, with 
vacation pay at 4%, on the same basis as in the past, and at that same time 
employees with ten years service but less than twenty-five years service 
will be eligible for three weeks vacation per year, with vacation pay of 
6.125% on the same vacation pay base as in the past. And that the expiration 
date of a new Agreement should be November 30, 1969. Now, in the main features 
of our proposal, I have prepared some sheets here for the Committee. This 
doesn't pretend to present everything, because there have been numerous 
Contract changes which are not in here. I worked these up just before we 
came down here because I thought it might be a good way to set this thing 
out, particularly what I just said. 

Do you have any figures available of the number of people involved in your 
proposed changes in vacation? 


I can give those to you. 


Have you set a cost on there? 
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’ I would say that 
January 1, 1969, would 
= employees for you. These 
he wage roll in the bar- 
with over twenty-five years 
i and let me say 
33 with over twenty- 
with over twelve 
. With over five years 
jith over two years 
And with less than one 
y on the payroll. 


Qre'n GG 
Go: 


pom 
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tudenroth: 


he Committee's benefit, while this was the 
would appear at first glance that a year later 
up a year, but it doesn't work that way. 
adds a year's service, but at the top some 
r teave, and dn between. And if? you 
time during a stable operation, it will be pretty 
hot of a payroll at one time is a pretty good in- 
be at some other time. And I might say that we 
vacation because this of course seems to be the 
ued to be a trend, and at the same time I would say 
ation as we have gone along the last six months, does 
te we have ¢ r were wrong in our judgment last October on the 
other aspects of our proposal. 


have any more questions. 
this vacation, what about the one week people? 
cone year. Four weeks after twenty-five. 


requested dreak 3:00 P.M. Meeting resumed at 3:55 P.M. 
been kicking around back and forth the question of expiration date 
= from what you have, and I'll let Mr. Wooten explain his position 


1iscussed at great length not only in 
when this came up this afternoon, 
we haven’ iv you y quici ‘ on it, believe me. We have recon- 
sidered i 2iscu Zit ind il again. The Company thinks there are 
: i his ¢ important tous. It is a traditional 
ense, and I think il] leave our proposal as we gave it to 
azo with expiration of November 30, 1969. And with the 
I It 
rop of blood, so to speak. I guess that's about all I really 
have to say, unless there's some question for discussion. 


I don't have anything further to add. That apparently is the best position 
you have to put forth at the present time, and it is a question of the 
membership as to what they think about it. 


 — 


April 7, 1967 113 ; Page 9 


Studenroth: We will discuss this with our pcoplc, of course, but we certainly will 
not recommend it. We feel in all sinccrity the Company should give thought 
to changing expiration date more in line with competitors. We will discuss 
it with our membership. I will say this on overtime, apparently we reached 
an area of agreement there. So we can say we climinated that, anyway. 


Wilson: If you people would move on that expiration date, we might get together, 
but I don't see anychnee of getting together soon on that expiration date. 

Company: I'm sorry to hear you say that, 0. T. I don't believe that date is that 
important. It is more important to the Company than the Union. Of course 
that's my point of view, I'll repeat myself a little bit. I certainly 
hope we won't be faced with the extremely difficult situation we have had 
twice now since November of '62 again in the near future. So I don't think 
we ought to make our future plans based on such a situation. 


Studenroth: We are proposing to extend the Contract longer than what you propose. 


Company: I'm still convinced the Union is looking for a date more’ favorable to then, 
tactically, let us say, and I base my statement on that, so I think that is 
true. 


Studenroth: I must say it is a very unusual position for a Company to take and admit 
that's the reason, in their opinion. We like to be good’ fellows and all 
love one another over the Christmas holidays. You couldn't do that if you 
had a strike, could you? You are saying we are strike happy... 


Company: I didn't say that, Carl. I said just the opposite, I think. I said I don't 
think you are, and I don't think we face the same situation in the near 
future; that being the case the termination date becomes of less importance. 


Studenroth: All the more reason the Company should agree to it, if it's not going to 
be that important. 


Company: I think it adds assurance that we will not have problems to leave the date 
where it is. It adds a measure of assurance. 


Studenroth: That hasn't proven true in the past. 


Company: It has not; that's correct. 


Peek: Well, if that's it, I guess we can adjourn and get back together one of these 
days. Think it over. . 


Wilson: We will take it to the membership tomorrow and let them decide. 


Meeting adjourned at 4:00 P.M. 


N COMPANY AND UNION NEGOTIATING COMMITTEES 


May 1 7, at 1:30 P.M. 


Studenroth, International Vice President; 0. T. Wilson, 
. Joyner, Judd Everton, Tom Dockery, Lee Parsons, Jimmie 
lson, Ronald Standifer, Jack Parsons 


S. Turner, D. F. Abercrombie 
Peek, Federal Mediator, also attended meeting in his office. 


have no information that there's any change in either side on their 
osition but thought we ought to sit down and see if there have been 
ny changes. 

Peex, I haven't anything that I can say here to change our position 

mh any way since the last meeting. I take it you felt we should get 
together and see if there is anything we can talk about, but I don't have 
any ideas I feel would help to start the meeting off on any productive 
angle myself. 


know I have talked with Union officials and Company 
idea of looking at a change in this expiration date, 
I haven't found anything that would indicate a change 
Apparently that is the principal issue, the 


One of the principal issues, I should say. 


STUDENROTH: Speaking on behalf of the Union, I think it pays to sit down every 
once in a while, but we haven't anything to offer, either. This expiration 
date is still the hard nut to crack, and neither party is willing to com- 
promise in any way. We are willing to listen to any proposal the Company 
might nave on any matter concerned, particularly this date, and I believe 
you did mention October 30th, but apparently your position hasn't changed 
on that from the last meeting. 


No, we haven't changed our mind on it. We have talked about other dates 
from time to time. Of course, this has been a traditional date, and it 
seems a shame that a date that has been traditional is now the only or 
at least the main issue that remains to be settled in this contract. 


STUDENROTH: You pointed out in previous meetings the reasons you thought the Union 
might want to change. In reviewing the date in Anniston, they had a 
traditional date there, too, but after some hard bargaining sessions their 
Union agreed to change. They had it for about wenty years down there. 


COMPANY: I'm not thoroughly familiar with that situation. 


STUDENROTH: Tradition went out the window down there. Why don't you let it fly out 
the window here? 


Vey (D 
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COMPANY: What was that, about a week's difference? 


STUDENROTH: A month and a week. For years it was December 3lst. Again I want to 
say we wish the Company would give every consideration for changing and 
to using the date the Cast Iron Soil Pipe has. They are your competition 
and we feel it is reasonable to ask you to give consideration to the same 
expiration ‘date. 


That wouldn't necessarily indicate to us what we should da, Carl. Of course 
we have to look at competition. There's a little bit of difference in the 
economic aspects and the expiration date, and the only reason the Union should 
be so insistent on a change in date is that it gives the Union an advantage, 
or the Union thinks it will, in future negotiations. 


STUDENROTH: I'm glad you said "thinks" it will... 

COMPANY: I agree that it would give the Union an advantage... 

DOCKERY: Must not be; we are sitting out here in May. It's not November now. 
COMPANY: That's true, it happened this time and I hope it doesn't ever happen again. 


STUDENROTH: It is just unfortunate when these negotiations revolve down to a matter 
of principle. Regardless of the motives. I suppose the Commissioner could 
sit here and talk till he's blue in the face, apparently it is not going 
to do much good. You made a very definite statement your position hasn't 
changed. Our position has only changed in that we are willing to listen to 
any change you have to offer. 


You mention that this date is a matter of principle. I can't see that at 
all. I would use this description, I think it is a matter of pride, which 
unfortunately has built up over the last few months. And I think it is 
unfortunate. We have not sought to make any change... 


STUDENROTH: It takes two sides to make an agreement. 5 
WILSON: Ed, I feel like we have made a good change ourselves. I had some talk with 
you and assured you there was nothing in the changing of this date to use 
against U. S. Pipe. And I still say that, but we are tired of dragging the 
tail all the time. We are losing holidays, already lost four, and if it 
goes another thirty days more we'll lose another. 


I don't doubt the sincerity of your statement at all, 0. T., but I see no 
other reason but to use it against U. S. Pipe in the future. You won't lose 
holidays if we reach an agreement, no matter what the date, 


These people can't enjoy Christmas, can't make plans forsure, and that's the 
weapon you are holding over our head. I know you are not obligated to my 
wife and children. 


COMPANY: I might call to your attention that we have never put you out on the street 
on November 30th. The Union has struck the plant on November 12th, four 
years ago. 


5. 
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whether you are men or not; we know you are. 
eeling having built up, and the resolve having 
whatever may come. 


, 


"s got us out here; it's a lot of other things. 


be gentlemen, we have not run around here being bush- 
have gone ali over the country and got other people to 
ot salaried men working our jobs... 


COMPANY: Yes, we are trying to carry on our business and to retain our customers, which _ 


protects your jobs. A 


STUDENROTH: You were very careful to say the Company has never shut them out November 
30th, but you did shut them out earlier this year. 


COMPANY: November 350th was the date we were talking about. 
STUDENROTH: The Company did shut the men out... 
COMPANY: That's correct, January $list 


COMPANY: his ¢ so all-fired important, why didn't the Union request a change 
he expiration of the contract? 


WILSON: We had no reason to. 


-' 
t 


so important that you quit being the tail, as you put it, why wasn't 
uest made during negotiations? 


Ss 
reg 


WILSON: We have given up on a lot of things; but we might go back and pick them up, 
like you all did. You agreed to work under the last proposal... 


COMPANY: You know the story behind that... 
DOCKERY: Was that a bunch of propaganda you put out in that last letter? 


COMPANY: We had no idea prior to November 30th that the Union would accept the terms 
offered by the Company and continue to work, but refuse to sign an agreement. 

STUDENROTH: Why did the Company object to the men working? This is the first time 

I have ever had a Company object to the men working. 


COMPANY: We don't object to that, but it was obvious that there would be a work 
stoppage when it would be most advantageous to the Union and would hurt the 
Company most. 


STUDENROTH: You think that, but you have no proof of it. 


DOCKERY: What about the time we were on strike before and got letters asking us to 
come back in? 
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COMPANY: That was a different situation. 
DOCKERY: You wanted to get us in there and cut us again...I have the letter... 


COMPANY: Tom, that's nothing but a wild assumption which reflects personal bitterness 
toward the Company. You are assuming that the Company would have been 
vindictive four years ago. The Company has never been vindictive and you 
know it. Each situation, Tom, will require certain actions. I don't know 
what letter you are referring to, but that was four years ago and has nothing 
to do with the present situation, anyway. 


Let me ask you this. You told us repeatedly you didn't want a strike. We 
said we did not want one. When we didn't strike, when we said we would 
come back in to work, why didn't you sit down and try to figure this out 
right then? 


COMPANY: We did have meetings. 


DOCKERY: You didn't come to us to try to figure this out. The Company tried every way 
in the world to get us out of there... 


COMPANY: The Company naturally wanted to resolve the issue and looked for ways to 
resolve it. I'm not even sure we could have resolved it on October 10th even 
if we had given you everything you wanted. 


When the membership voted to reject the contract and continue to work, we 
were left in a dangerous position. This thing was put in the hands of the 
Committee, and they could have struck us at any time. We would have been 
fools to have sat there and gone on into summer and tie ourselves up with 
promises and then come along and have a strike. 


DOCKERY: Let me say this and then I'll shut up because it's just a bunch of foolish- 
ness any way. I know and you know the best machine you have is that ten 
foot pipe machine...why didn't we strike when we had that thing torn to 
pieces? Men begged us to come out while we had that thing torn up... 


COMPANY: When was this? 

WILSON: December. 

COMPANY: What were you waiting on? 

DOCKERY: I wanted the thing settled so I could go on and hunt me a new job. 

COMPANY: You would lots rather wait till June. 

DOCKERY: Well, we are going to be out here anyway. 

STUDENROTH: They are going to stop getting wages regardless of when it is. A strike 
is a strike. You think we don't have some contracts that run out in the 


summer? 


COMPANY: I don't say there would be a bit of difference in the contract you would 
get in June or December. 
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. how can you pre-judge it, but suppose you 
some more fringes... 


COMPANY: I think you are referring to what I said a few minutes ago. I said the 
assumption is we could have settled it October 10th if we had given you 
what you wanted, but I aise said I wasn't sure we could have settled it 
even if we had given you everything you wanted. 


STUDENROTH: I don't think you could ever say, "This will do it, fellows..." 
WILSON: If it ever got within the bounds of reason, I couldn't hold them out... 


COMPANY: This apparently wasn't put on a straightforward basis on the 30th of 
November. 


WILSON: If you are saying I in any way mislead my men, you are bad wrong. 


COMPANY: I'm not saying that, O. T., and I want to make it clear that I don't think 
you did. 


WILSON: I have my opinion, and men have got on the floor and told their opinions, 
and they have even gone above and beyond what we wanted to do. They tell 
us what to do. We tell them what we think. 


COMPANY: I think that's the way it should be. 


WILSON: Last meeting we made no recommendations; we told them we had been accused of 
misrepresenting it...Carl told them to vote their conscience. 


STUDENROTH: The pressure that was put on them from the floor, we put your proposal 
on the blackboard and they knew what they were voting on, and of course you 
know the outcome of the vote. You indicated that you thought if it were 
voted on they would accept it. Frankly, we wanted to find that out, our- i ~ 
selves. ni 


Some good honest Christian men have come to me and said they heard some 
Company men say there wasn't anybody at the meeting but a bunch of hot-heads, 
and... 


STUDENROTH: I have been in this business a long time and wouldn't ever dream we can 
get the entire membership to a meeting at one time. 


WILSON: If every man had been there, I still think it would have been voted the same. 
STUDENROTH: I think they were informed. 


COMPANY: I think this is just a matterof my personal thought, but the longer this thing “ 
goes on the more it will be like that, and it will be harder to get in touch ~ 
with the men. They lose interest in attending the meetings. 

WILSON: We have had a far better attendance in this strike than in the last one four 
years ago. More orderly attendance. I told our people we had a meeting 
today at 1:30. They said would I let them know if we had a call meeting, and 
I told them I'd put it on radio and TV:if I could. But they also said if the 


=O = 


May 1, 1967 Page 6 
/ 119 


Company didn't change their position, just don't bother notifying them. 


COMPANY: I don't think anyone in this Company accused you of misleading these people. 
I only heard you were doing the best you could do. 


WILSON: As I said, good honest Christian men came to me and said some of the Company's 
officials said not many men voted and they were the hotheads and fanatics... 


STUDENROTH: It was probably as orderly a meeting as I have ever been in. It was a 
very orderly meeting. Let me ask you this. Apparently you are not willing 
to talk about any date between November 30th and May lst. 


COMPANY: I think not. 


STUDENROTH: Very arbitrary position, isn't it? Inasmuch as you are insistent on that 
date, you have no further thoughts as to what you would pay for that date? 


COMPANY: You have our offer. 


STUDENROTH: Your offer was you would put it into effect when we go back to work. You 
want to make a date way back somewhere, but you want us to work for the old 
wages... 


COMPANY: Are you speaking of work in the past? 

STUDENROTH: Yes, back to November 30th. 

COMPANY: I don't think there will be any retroactivity. 

STUDENROTH: You want that date. We were willing to work. Apparently your position 
hasn't changed. You have asked this Committee an impossible task, and the 
longer it goes probably the more solidified it will get, because they have 
nothing to take back to them except the offer they have rejected twice already. 
You added the third year, but basically the economic offer hasn't changed 
since you made it on November 30th. ; 

COMPANY: On November 29th there was a change made which looms very large in my mind..: 

STUDENROTH: I mean since the actual rejection by the membership. 


WILSON: Let's go back to November 29th. What was that change? 


COMPANY: Insurance. And as you have just illustrated, 0. T., you don't place the 
value on this thing that it deserves, because that was a very tostly change. 


WILSON: I'll admit on November 29th we did temporarily agree on a plan, but it was 
put before us November 9th. 


COMPANY: No, on November 29th we gave you a fifth alternative. It was tentatively 
agreed upon. : 


WILSON: Fifth alternative? 
COMPANY: That's right. 


WILSON: That had already been in there. 
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That's a big change. You are 
said, that I'm afraid the importance 
, the Committee. 


we understood our insurance plan, and we feel like we are paying for it. 


1 will recheck the minutes of November 29th, you will see what I'm 
I We made a change which offered you in effect a fifth 


minutes with me, and I'm looking for the four alternatives. 


The four alternatives were initially offered on November Sth. And on 
November 29th after several meetings in which these four were discussed, we 
offered a fifth which met essentially your big requirements in the matter 
of insurance. Not altogether, but essentially it met your requirements and 
particularly your important requirements. And just the other day I talked 
about this built-in escalator, and I think that is also under-estimated in 
value by the Union. 


to ask you a question about your Pension Plan. According to 
information, U. S. Pipe and Foundry, and it mentions Soil Pipe Division, 
it quotes "3.50 "plus number of years -beginning January 1, 1965." I was 
wondering = they could report information like that when you don't do it. 


COMPANY: Apparently that's an error. I haven't seen that report but I'll do some 
checking. This apparently is a rewrite which was made in Washington. 


STUDENROTH: There's a Service up there that goes down and digs them out for you... 


COMPANY: Whoever rewrote it overlooked the fact that these plans differ in this 
respect... 


COMPANY: Do you have another copy of this, Carl? 


STUDENROTH: You can get a copy of it. Just send for a copy, I think it's five dollars, 


COMPANY: What's the name of the Service? 
STUDENROTH: I don't know, frankly. I could find it for you. 


COMPANY: I'd like to know...We don’t propose any changes in the Pension Plan at this 
time. 


STUDENROTH: It seems'to me no matter what area I wander into, we get a 'no', right? 

COMPANY: You don't expect me to answer that, do you? 

STUDENROTH: I don't think it needs an answer. I think, Mr. Commissioner, a short 
recess might be in order to see if either party might come up with any 


change to discuss. 


“ Recess at 2:20 to 2:50, at which time meeting was adjourned. 


MINUTES OF MEETING BETWEEN COMPANY AND UNION NEGCTIATING COMMITTEES 


Friday, May 12, 1967, 10:00 A.M. 


For Union - Carl Studenroth, Andy Swafford, 0. T. Wilson, Jack Parsons, 
B. F. Joyner, Lee Borkman, Jimmie Wilson, Ronald Standifer, 
Judd Everton 


For Company - E. C. Wooten, C. S. Turner, D. F. Abercrombie 


Mr. C. C. Peek, Federal Mediator, attended meeting held in his office. 


Well, gentlemen, to crank this thing off, I talked to Mr. Studenroth and 
Mr. Wooten and Mr. Wilson, and hit on the idea of having this meeting this 
morning, and both parties agreed. I have no ideas of any changes on the 
part of either, but I guess we'll just do a little talking and see if 
there's any changes that can be made. So I guess, Carl, I'll pitch the 
ball to you this morning. 

STUDENROTH: At the risk of being repetitious, I'll say that it is our feeling that 
the Company initiated this work stoppage and would say they were expecting 
us to agree to certain terms of the agreement, and we are hoping at every 
meeting the Company would change the terms to make them palatable. At 
least enough so we can accept them, but you haven't, up to the present time. 
I suppose this is our position today. So we are sitting here hoping you 
will make some changes we can take back to our people and recommend to get 
this thing settled. Right now, you say if these proposals are accepted 
we'll go back to work; if not, we won't. And they are not acceptable at the 
present time, so it seems to me we will have to wait till you make some 
changes. As I said before, we are willing to listen to any change in the 
proposal you want to make, any changes you have to offer. 


We haven't issued any ultimatum in those words, We said we wanted a contract, 
and until we get a contract this work stoppage would continue. And I want 
to differ a little bit more with you, or at least make a footnote to your 
remarks where you said we had made no changes. I want to note we have made 
a change in the proposal since the work stoppage. That is, a change at one 
time which consisted of a change in more than one respect. No, I have never 
said we would never make any changes, and I'm not going to say that, but 

as time goes on, of course, this stoppage becomes more expensive to both of 
us, and by the same token therefore there is less chance of any change being 
made than there was in the past. I'm not going to argue the proposition in 
general terms because I have done that before. All of you know what it is. 
But in short, the Company has no changes to propose this morning. 


STUDENROTH: The only change I know you made since the work stoppage started, you did 
offer the nine cent wage increase in the third year, which at the time we 
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t the settlement one way or another. 
it was the i 2Ss v d in the first two years. I don't 
: e in your proposal since the work stoppage 


but at the same time we made a change in 
n proposal, tied into the third year. That of course was a 
he economic value of the overall proposal at that time. But 
in the record. 


your remarks I gather the Company's position has stiffened as time 
rather than going in the other direction. 


COMPANY : think that's right, Carl. I said as time goes on there's a natural 
endency for that to happen on both sides, because it becomes more expensive 
us and the Union membership. That's just one of the unfortunate facts 


life the way things turn out. But I think the longer it goes on the 


STUDENROTH: You said doth sides, and I differ on that. Of course if your position 
is inflexibdie it puts us in a position of having to re-evaluate something 
have turned down already. I don't think that is the way to get a settle- 
ment in this matter. 
understand what you are saying, but that’s not the Company's concern. I e 
hink it should be. We have to be concerned strictly with the proposition 
+ and working conditions we think proper for the period proposed and 
make our position strictly on that basis, without any extraneous consideration 
so far as possible. We think it is reasonable and fair, and I think the 


Union shoule re-evaluate it constantly. I would certainly hope that the 
Union wiil. 


We have altered our requests quite a bit, we keep coming down and coming 
down, but you have made no changes other than the three year deal since 
November 9th. 


COMPANY: I don't think the date used there is correct, 0. T., in connection with the 
three years. 


WILSON: How's that? 


COMPANY: On the 9th of November we made a complete summary of our proposal as of that 
’ time and that date appeared on a number of pages, but there was nothing 
Significant about that date. jsut the proposal for an additional year didn't 
occur until late February or early March. And it is true that the Union has 
changed its position. Tne Company has, too, and as to who has changed the 
most, I don't know. I say again, though, that the Union started off with 
demands that could hardly be taken seriously in early October. 


STUDENROTH: If the Company's position hasn't changed on anything, I don't know what 
the devii we have to talk about. If the Union would indicate a willingness 
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to change their position on a major item, would you be willing to change 
your position on anything else? 


COMPANY: Carl, I wouldn't say in advance, I would have to know... 


STUDENROTH: If the Union would change their position on a principle, would you make 
a change on economics? 


COMPANY: I don't think so. 


STUDENROTH: Then where can we go? I look at it iike we take your last proposal or 
none at all. 


COMPANY: That's right. We want a contract. 


STUDENROTH: But on your terms. At least we know where we disagree. You don't think 
at this time there's any value in exploring any give and take on anything? 


COMPANY: No, I don't. 


WILSON: I know one thing, if we took it as it is now, we'd be taking the ieast raise 
and least benefits of anybody in this area that I have had any contact with. 


COMPANY: I couldn't say without making a specific investigation. I don't think the 
way you said it is hardly true. When you look at the whole package that 
has been offered, it will fall in the mid-thirty-cent bracket over a three 
year period, which is not a bad settlement at all. 


WILSON: That wouldn't figure but about 26%¢ over a three year period. 


COMPANY: Take those three figures, then the fringes that have been offered, and they 
would come to another five or six cents on top of that, then take the 
contingent cost increase, every time you increase the wage you increase 
your cost a percentage above that, and when you add that you get somewhere 
between thirty-five and forty cents, probably. 

WILSON: Last time you said fringes amounted to three and a half cents. 

COMPANY: I was talking just about fringes. 

WILSON: That contingent doesn't help us. 


COMPANY: No, but it adds to the Company's cost. 


STUDENROTH: I'm going to suggest, for what it is worth, a separate session at this 
time. 


Break at 10:20 A.M.; meeting adjourned at 11:30 A.M. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D.C. 


UNITED STATES PIPE & FOUNDRY CO. 


and Case 10--CA--6875 


LOCAL 155 OF THE INTERNATIONAL 
MOLDERS AND ALLIED WORKERS UNION, 
AFL--CIO CLC 


TRIAL EXAMINER’S DECISION 


Statement of the Case 


This case, originating with a charge filed March 13, 1967, and a com- 


plaint issued the following September 15, was submitted at Chattanooga, 
Tennessee, on November 21, 1967, on a record consisting of the formal 
papers plus a stipulation of facts with attendant exhibits. At issue is (1) 
whether Respondent, herein called the Company, violated Section 8(a)(1), 
(3), or (5) of the Act when, after bargaining to an impasse with the Charg- 
ing Party, herein called the Union, the Company in an effort to compel 
acceptance of its proposed contract instituted certain temporary reductions 
in wages and related benefits below those previously enjoyed by the em- 
ployees or offered by the Company, and (2) if so. whether the Company 


by subsequently imposing a lockout for the same purpose violated Section 


8(a)(1) and _(3) of the Act. 


Upon the stipulated record, and after due consideration of the briefs 


filed by each of the parties, I make the following: 
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Findings of Fact 
I. The Business of the Company and the 
Labor Organization Involved 
The Company. a New Jersey corporation, engaged at Chattanooga, 
Tennessee. in the manufacture and sale of soil pipe and metal products, 
ene 
annually ships products valued in excess of $50.000 to points outside Ten- 
nessee. and is engaged in commerce within the meaning of Section 2(6) 
and (7) of the Act. The Union is a labor organization which at all times 
aan 
material herein has been the collective-bargaining representative of a major- 
——————— 
itv of the Company's employees in an appropriate unit.' 
Il. The Alleged Unfair Labor Practices 


A. Background—The Bargaining Negotiations 


For a number of years the Union enjoyed contractual relations with 
the Company and with the latter’s predecessors in the operation of the 


plant. The last contract executed prior to the negotiations here involved 
————— 


was for 2 years and expired November 30, 1966. Accordingly, the parties 


met in a series of 10 bargaining conferences in October and November 1966, 
—— _-_.—qKaKeuwue——q 


in an effort to reach agreement on a new contract. During these negotia- 


tions the Company offered, intera alia, an increase in wage rates, which of- 


fer the Union rejected as insufficient. 
5, 


1 All production, shipping, and maintenance employees employed by Respondent 
at its Chattanooga, Tennessee, plant, excluding clerical employees, engineering and in- 
dustrial engineering employees, timekeepers, storeroom ‘attendants, first aid attendants, 
janitors, technical employees, guards, and supervisors as defined in the Act, constitute 
a unit appropriate for the purposes of collective bargaining within the meaning of Sec- 
tion 9(b) of the Act. 
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At the bargaining session of November 29, the day preceding the ex- 
————— 
piration of the contract, the Union asked the Company what terms would 
CC  , 
prevail if the employees continued to work after the expiration date. The 
Te 
Company proposed that the parties operate under the terms of the latest 
—_—_—_———————— 
— 
company proposal while bargaining for a new contract continued. During 
pp Le a 
the course of negotiations the Company made it clear that ‘“economic”’ pro- 
visions in the new contract (e.g., wage rates, holidays, vacations) would 
_ 
not be retroactive to the expiration date of the old contract. The Union 
on November 30 notified the Company that the employees would con- 
tinue to work after the contract expired. On December 1, with the Union’s 
acquiescence, and with a mutual understanding that bargaining would con- 


tinue, the Company placed in effect certain changes in the terms and con- 


ditions of employment, including increased wage rates. 


The union_membership, at a meeting held some time between No- 
ee 


vember 29 and December 12, authorized its negotiating committee to call 


a strike, but left the decision whether to strike, and if so, when. in the 


hands of the committee. The Company was aware of this development at 
SY 


the time of the next bargaining meeting on December 12. 
[3] B. The Proposals of December 12 


At the meeting of December _12, after a discussion of the proposed 
new contract on which an impasse in negotiations continued to exist. and 
after a discussion of the strike authorization during which the union rep- 
resentatives repeatedly stated that they had no plans to strike the plant and 
did not want to do so, the Company announced its intention to institute 


certain changes in terms of employment to be effective 1 week after, De- 
i noms oe emproyment SAS WA i a 


cember 19, and to remain in effect as temporary terms until the parties 
ee, 


reached agreement on a contract. Among the changes were the cancella- 
————————XvXvXr"_— 


>t on December | (Le.. a return to 
scenes 


} contract), and the cancellation of 
ed in the last contract, such as for 
g Christmas Day and New Year's Day. 
weeks away), premium pay for Sundays. vacation pay, 
i pay for jury duty. None of these “take aways’” was 


$ proposed contact. which the Company made 


the Union so desired. 
cing these changes to the Union. the Company repeatedly 
“proposed” changes. and the Company expres- 
any h. Aliso on December 12. after the meeting with the Union, 
a notice to its employees advising them of the 


1 expression of readiness “to meet with th 


me to further discuss the above 


that “the Company’s latest contract proposal still stands and will become 
effective when signed.” 


The avowed purpose of the reductions in benefits below those con- 


tained in the old, and contemplated in the future, contracts was to bring 
ee 


economic pressure upon the employees to agree to the Company’s pro- 
ee 


posals for a new contract. rather than to continue work until the sum- 


ver busy season (the winter months are periods of low demand) when a 
oe 
_——— 
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strike would be most disruptive of the Company’s business. The Com- 


v—— 
pany also stated that the threat of a strike made it impossible for the 
ee SS 
Company to make long term commitments for contracts and hence to bid 
i 


on jobs. 


C. Implementation of the Proposals: 
the Lockout: the Contract 


The Union at the meeting of December 12 protested the proposed 


soos 


changes as “unfair,” “‘sancetion,”” and ‘‘aclub,”’ but it did not discuss them in 
detail at that meeting, nor did it do more than express its irritation over them 
[4] at the bargaining meeting on December 15, which was largely devoted to 
proposed terms in the new contract.2 The Company, therefore, put the 
clrangesematoneMccnonee ecemcaa. Bargaining continued without agree- 


ment being reached at a session on January 9, 1967. On January 31 the 


Company locked out and laid off all the employees (approximately 592) 
oor 


in the bargaining unit for the purpose of compelling acceptance of the 


Employer’s proposed contract. After several more bargaining sessions in 


2In its brief the Company candidly stated that one of the reasons for reducing 
the benefits was that the Company “would rather risk a strike in the winter rather than 
in the summer busy season... .” 


3During the discussion of a proposed termination date for the new contract, the 
Union pointed out that the “sanctions” imposed by the Company deprived the employ- 
ces of holiday pay for Christmas Day and New Year's Day. Also during this session 
the union representative stated: “You have not bothered the people too much by put- 
ting these sanctions. It is what they anticipated. They are not too happy about the 
fact that you are going to deprive them of two holidays. ... You deprive them of 
reporting pay ....” Later in that session the union representative stated: “I don’t 
think it helps us get a contract what you did. I'm sure it doesn’t help you get a con- 
tract. I'm thinking it would have been much better if you hadn’t proposed them. No- 
body would have been under stress about the thing. Because we would have been bar- 
gaining on what we can do to reach an agreement... .” 


March. April and May. 2 contract was signed effective May 13, 1967.7 and 


SS ee 
the lockout ended. 


This case raises questions 2s scope and applicability of the Su- 
preme Court’s holding in N.L.R.B. v. Insurance Agents’ International Union, 
361 U.S. 477.5 and American Ship Building Company v. N.L.R.B.. 380 
U.S. 300. in both of which the Court. reversing the Board, admonished it 
against finding violations of the Act based upon nothing more than the 
Board’s notions of how to maintain fair economic balance between the 

s in a controversy over the terms of a new collective 
2 quick and easy answer to this case is that the with- 


—— 


ted under Insurance Agents and the lockout of January 31 was privileged 
en — _———— 


under American Ship. And perhaps a Trial Examiner, given a stipulated 
a 


record, would be well advised to sav no more than that. speeding the case 
on its way to reviewing authorities. administrative and judicial, to whom 
questions of National labor policy are committed by law. Because the 
case was submitted to a Trial Examiner [5] rather than directly to the 
Board. however, and therefore requires conventional treatment including 


a Recommended Order. I deem it appropriate, and perhaps incumbent, to 


*The ultimate contract was similar in content to that offered by the Company 
early in the negotiations but ran for an additional year with a higher wage rate for that 
year, and included improvements in vacation benefits. The Union capitulated on the 
major issues which had divided the parties 

Sit is to be regretted that notwithstanding the Company’s open and early relia- 
ance on Insurance Agents (See Exhibit B attached to the stipulation.) neither General 
Counsel nor the Union refer to that case in their briefs, an oversight which I trust will 
be rectified at later stages in this proceeding. 
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set forth briefly the relevant considerations and the relevant authorities as 
I see them, and to express, for whatever it may be worth, my own assess- 
ment of the issues. 


1. The events of December 12 and 19 


On December 12 when the Company proposed, and on December 19 


when it inaugurated, a program of reduced benefits, the parties had reached 


an impasse in negotiations for a new contract, and a lockout would have 
nee SF 


been lawful under American Ship. It does not necessarily follow however, 
that because a lockout would have been lawful, the “lesser” action of with- 
drawing premium pay, holiday pay, call-in pay, etc., was also lawful. Cf. 
N.L.R.B. v. Gaynor News Co., Inc., 197 F.2d 719, 723 (C.A. 2), affirmed, 
347 U.S. 17; see also Krambo Food Stores, Inc.. 106 NLRB 870. Just as 
a partial strike may not enjoy the statutory protection accorded a full- 
fledged strike, so it may be that a partial withholding of the benefits of 
employment may transgress the statute although a complete withholding 
of employment would not. This is not to say that the “partial” character 
of the withholding makes it unlawful (and a “partial” strike. although un- 
protected is not necessarily a violation of the Act), but merely to caution 
that the answer to this case does not lie in an easy invocation of an axiom 
better applied to geometry than to labor law. Cf. Oberer. Lockouts and 
the Law, 51 Cornell L.Q. 193, 223. 

Equally unhelpful is the Union’s argument that because laces 
action increasing wage rates is unlawful, the decreases here are a fortiori 
violative of the Act. I am none too impressed by the Company’s conten- 
tion that it “proposed” these reductions and offered to bargain about 


them. The avowed purpose behind the “proposals” established that they 
 —  —————— 
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were 2 Weapon used in an effort to compel acceptance of the Company’s 
offer. and “weapons.” as distinguished from terms of employment, are 
scarcely a fit subject for “bargaining.” But, assuming for the moment 
that the “harassing” tactics were otherwise within the area permitted by 
—————. a 
Insurance Agents’. footnote 28 to that decision, 361 U.S. at 496, would 
seem to put the quietus to any argument based on unilateral action, for 
the employer proposals here. like the Union’s tactics there, were not in- 
———— = ———_ 
tended to establish permanent conditions of employment but merely to 


compel acceptance of other terms. 


Taken literally and to their logical extreme the Supreme Court’s state- 
—_—_—_—_—oO—.. 


ments in /nsurance Agents’ would seem to privilege the harassing tactics 
ee se 


of the Company here. But the Court itself, and indeed “the life of the 
law” teaches us to look to experience rather than to logic, and to be wary 
in extending general propositions beyond the facts which gave rise to their 
utterance. Certain considerations present in this case seem tO Me 00 CONN 
The Employer's conduct in this case was frankly calculated to pro- 
voke a strixe. To be sure, the Company wanted the Union to accept the 
Company’s offer. But the Company realized that a strike might well re- 
sult from the [6] withdrawal of holiday pay and other benefits, and it 
took the position that if a strike was in the offing, the Company prefer- 
red to precipitate it now. Although the Supeme Court held in /nsurance 
Agents’ that the Board was not empowered to approve oF disapprove of 
particular economic weapons, and although the Court recognizes that the 


statute contemplates and protects econo ic_warfare, nothing therein sug- 
ee, 
r ; 


gests that interdiction of conduct deliberately calculated to 


strike is beyond the Board’s powers. It would seem reasonable to infer 
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that_when one party to the bargaining takes action which has a work stop- 4 
—_——_—— a, 
page as at least one of its objects, such conduct is inimical to the statutory 
purposes and reveals a purpose inconsistent with good-faith bargaining.) It 
is no answer to say that the employer could have resorted to the lockout 
at that time. Under a lockout, the employees have not laid their jobs on 
the line; they are ready to work and have a job right, superior to that of 
others, when their employer resumes operations. See Oberer, supra. But 
_if the employees go on strike, they are subject to replacement and hence 
to loss of employment. Thus an employer would derive a most substan- 
tial advantage by forcing his employees to strike rather than by locking 
them out. Conduct which has as one of its purposes forcing the employ- fy ), dal 


ees to strike is thus far more inimical to fundamental employee rights than 


an outright lockout. 


If the employer is within the law in withdrawing such benefits as holi- 


day pay, he would seem equally within the law in cutting back wages, at 


least to the statutory minimum. Such a penalty on an employee because 
q his union adhered to its bargaining demand would seem equivalent toa | 


\ constructive discharge. But the right to lockout, and even the right to 
tat harass, would not seem to extend to the nght to discharge. Such _a dis a dis- 
charge would seem to violate Section 8a). if not also Section 8(aX(3). n 8(a)G3). 
asa Teprisal for engaging in union activity. Nothing in Jnsurance Agents’ 
militates against such a reading of the statute. for that case is concerned 
only with Section 8(b)(3), and by implication with Section 8(a)(5), not 
with Section 8(a)(1) or (3). 


It may be argued that under American Ship to penalize employees ye S 
_ —_—_—_—_—_—_—_—_———_ s 


because of their union’s bargaining position in an effort to compel sub- 
cent a 


mission to the employer's terms is not violative of Section 8(a)(1) and (3). 
SS 
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But when the argu is based. not on Section $(a)(5) and 8(b)(3) as in 
Insurance Agents’. but on American Ship. then some of the consequences 
which the Supreme Court held were insufficient to establish violations of 
Section S(b\3) may appropriately be reexamined in terms of Section 8(a) 
(1) and (3). Thus. 2 lockout is privileged under Section 8(a)(1) and (3) 
because an employer need not await the union’s strike but may shut down 
at his own time to encourage acceptance of his terms. But here the Em- 
ployer did not shut down: on the contrary his tactic imposed hardship on 
the employees while enabling him to continue operations without impedi- 
ment. and indeed at lower labor costs than under the last expired contract. 
Moreover. as 2 direct result of the employees’ statutorily protected activity 
in rejecting the Employer's contract proposal, and in adhering to their 
Union’s demands. the employees were driven to the alternative of stop- 


ping work altogether (at the kisk of replacement) or of working under 


‘ 
terms inferior to those recently enjoyed although aware that their Employer 
ee 


had offered increases. not reductions, in pay. 


[7] These consequences, I repeat. do not establish a refusal to bar- 
gain in good faith: so much is held by /nsurance Agents’. But they lack 
some of the “economic justification” of the lockout in American Ship 
(for the employer here did not shut down to avert a strike at an unpropi- 
tious time). and as they constitute consequences visited on employees for 
adhering to their Union they are “inherently . . . prejudicial to union in- 


terests.” American Ship, 380 U.S. at 311.° 


6N.LR.B. v. Great Falls Employers’ Council, 277 F.2d 772 (C.A. 9), not cited 


in the briefs, would seem distinguishable in that the employer's tactics there were in 
support of a lawful lockout. 
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Perhaps it may be said that all I demonstrate here is an aversion to 
carrying American Ship to its logical next step. Perhaps the charge is jus- 
tified. I cannot believe that American Ship leaves the employer an unlim- 
ited choice of weapons for use in his economic war. Can he discharge all 
the employees, or can he pick them off one by one and day by day (in 
some “non-discriminatory” order, alphabetically, perhaps), until the Union 


capitulates? Can he virtually compel a strike, and resultant replacement, 


by cutting away all the benefits of employment above the statutory minr 


mum wage? I believe that American Ship should be limited to privileging 
the conventional lockout,’ _and that the tactics here employed constitute 
a 


unlawful interference with employee rights under Section 7 as well as dis- 

crimination for engaging in union activity.* Hence I find violations of 

Section 8(a)(1) and (3), and—as noted above—a violation of Section 8(a) 
Ce 


(5) in that a bargaining tactic designed to provoke a strike cannot be char- 


acterized as bargaining in good faith. 


2. The lockout on January 31 


But for the illegality I have found in the reprisals announced Decem- 
ber 12 and effective December 19, there would be no doubt that the lock- 


out of January 31 would be lawful under American Ship. The record 


7The court in American Ship also notes the employer's right to “unilateral im- 
position of terms,” but cites N.L.R.B. v. Tex-Tan, Inc., 318 F.2d 472, 479-482 (C.A. 
5), which dealt with increases, not reprisals. 


8It may be argued that had the employees stopped work altogether to protest 
the loss of holiday pay, etc., the law would view them as protesting a partial lockout 
and not as strikers vulnerable to replacement. But I know of no authority to that ef- 
fect, and even if that should come to be the law, it is a harsh application to expect 
such foresight from employees faced with this novel tactic. 
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seems to me to establish that, illegal though it was, the Company’s action 
SS i 


Ihad no effect on the bargaining Vit failed to provoke a strike or to bring 
ie ee eS 


about capitulation Nothing in the record suggests that it “backfired” into 
stiffening the Union’s attitude or prevented either side from modifying 

its approach to the issues on which they were apart. Bargaining continued 
with only casual references to the Company’s action. Under these circum- 
stances I find that the impasse which continued through the time of the 
lockout was not affected by the illegal acts. and the lockout was lawful. 
See Dehli-Tavlor Refining Division. 167 NLRB No. 8: Union Carbide Corp.. 
165 NLRB No. 26: Taft Broadcasting Co.. 163 NLRB No. 55. 


[8] Conclusions of Law 


1. By proposing and implementing reductions in employee benefits, 
not as 2 permanent change in conditions, but solely as a temporary weapon 
designed to compel the Union either to capitulate to the Employer’s terms 
or to go on strike, the Company engaged in an unfair labor practice af- 
fecting commerce within the meaning of Section 8(a)(5) and (1) and Sec- 
tion 2(6) and (7) of the Act. 


2. By temporarily withdrawing employee benefits not in dispute in 


the negotiations (such as paid holidays, premium pay for Sundays, call-in 
pay. etc.), because the employees rejected the Company’s last proposal and 
continued. through their Union, to press for more favorable terms, the 
Company engaged in unfair labor practices affecting commerce within the 


meaning of Section 8(a)(3) and (1) and Section 2(6) and (7) of the Act. 


S 3. The unfair labor practices described in the two foregoing conclu- 
sions of law did not affect or contribute to the impasse in bargaining, so 


that the lockout of January 31, 1967, was not an unfair labor practice. 7 
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The Remedy 


In addition to the customary cease-and-desist order, I shall recom- 


mend that the Company reimburse its employees (with interest at 6 per- 


cent per annum as in Jsis Plumbing & Heating Co., 138 NLRB 716) for 


losses suffered between December 19, 1966, and January 31.1967. by the 


withdrawal of such benefits as holiday pay, premium pay for Sundays, 
call-in pay, pay for jury duty, and any similar losses resulting from the 
“temporary changes” instituted on December 19, 1966. However, I do 
not embrace within this recommendation any reimbursement for the re- 
duction of wage rates back to those prevailing in the last existing contract. 
That adjustment, in my opinion, the Company could lawfully make as it 
imposed no penalty on the employees for rejecting the Company’s pro- 
posal and adhering to the Union’s demands. The Company was entitled 
to rescind the wage increase it had instituted, and the employees and the 
Union had no statutory right to have the Company continue paying its 


new proposed wage scale unless and until a new contract was agreed to. 


Upon the foregoing findings of fact and conclusions of law, and upon 
the entire record in this case, | recommend, pursuant to Section 10(c) of 
the Act, issuance of the following: . 


ORDER 


Respondent, United States Pipe & Foundry Co., its officers, agents, 
successors, and assigns, shall: 

1. Cease and desist from instiuting “temporary cutbacks in employee 
benefits during the course of bargaining for a new contract for the purpose 
of compelling the employees either to accept the Company's proposal or 


to go out on strike. 
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> Take the following affirmative action necessary to effectuate the 
policies of the Act: 

{9] (a) Reimburse its employees, in the manner and to the extent 
described in the portion of the Tal Examiner’s Decision entitled “The 
Remedy.” for losses they sustained between December 19, 1966, and Jan- 
uary 31, 1967. by virtue of the Company’s withholding holiday pay, prem- 
jum pay. and similar benefits. 

(b) Preserve and, upon request, make available ot the Board or its 
agents, for examination and copying, all payroll records, social security 
payment records, timecards, personnel records and reports, and all other 


records necessary to analyze the amount of backpay due under the terms 


of this Recommended Order. 


(c) Post at its plant at Chattanooga, Tennessee, copies of the attach- 


ed notice marked “Appendix.”? Copies of such notice, on forms to be 


provided by the Regional Director for Region 10, after being duly signed 
by an authorized representative of the Respondent, shall be posted imme- 
diately upon receipt thereof, and be maintained by it for 60 consecutive 
days thereafter, in conspicuous places, including all places where notices to 
employees are customarily posted. Reasonable steps shall be taken by the 
Respondent to insure that said notices are not altered, defaced, or covered 


by any other material. 


——_—_——— 


9tn the event that this Recommended Order is adopted by the Board, the words 
“2 Decision.and Order” shall be substituted for the words “the Recommended Order 
of a Trial Examiner” in the notice. In the further event that the Board’s Order is en- 
ferced by a decree of a United States Court of Appeals, the words “‘a Decree of the 
United States Court of Appeals Enforcing an Order” shall be substituted for the words 


“2 Decision and Order.” 
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(a) Notify the Regional Director for Region 10, in writing, within 


20 days from the date of the receipt of this Decision, what steps the Re 


spondent has taken to comply herewith. !° 


Dated at Washington, D. C. 


10In the event that this Recommended Order is adopted by the Board, this pro- 
vision shall be modified to read: “Notify said Regional Director, in writing, within 10 
days from the date of this Order, what steps Respondent has taken to comply here- 
with.” 


TXD--779--67 
APPENDIX 
ROTICE TO ALL EMPLOYEES 


Pursuant to the Recocmondod Order of a Trial Examiner of the National 
Labor Relations Board, and in order to effectuate the policies of the National 
Labor Relations Act, as econdod, we herody notify our employees thet: 


The Cocpany and your bergaining representative, Local 155 of the 
Tnrernctions! Molders and Allicd Workers Union, AFL--C10 CLC, submitted 
to tho Eationsl Leber Roletions Bocrd the quostion whether the Company 
wioleted tho Hstional Labor Roletions Act by temporarily eliminating 
boliccy pay, Sezzcy premitm psy, cell-in psy, and similar items on 
end efter Docecdor 19, 1965, end by tho lockout of January 31, 1967. 


It has beon hold that vo violated tho Act by the reduction of donefits 
in December 1965, but not by tho January 1967 lockout. 


WE WILL roicdurce our employees for losses thoy sustaincd es e 
result of our feiluro to give holi¢sy pay, premium pay, call-in pay, 


and siniler cc—ponsetion ¢uring tho poriod Dacember 19, 1966, to Janucry 31, 


1967. 


VAITED STATES PIPE & FOUMRY CO. 
(Euployor ~ 


LS peewee rt a (777707) 61S 7) 
Ropreccntetive Title 


This notice sust romain posted for 60 consecutive dcys from the date 
of posting, end must not bo eltered, defaced, or covered by any other material. 
If cxployces havo eny quostion concerning this notice or compliance with 
its | abe they moy comunicsts directly with the Boerd’s Regional Office, 


730 Peachtroe Stroct, N.E., Room 701, Atlents, Georgia 30308, Telephone 
$26<-5760. 


14] 
[Caption omitted in printing] 
DECISION AND ORDER 
On January 15, 1968, Trial Examiner Frederick U. Reel issued his 
Decision in the above-entitled case, finding that the Respondent had en- 
gaged in and was engaging in certain unfair labor practices and recommend- 


ing that it cease and desist therefrom and take certain affirmative action. 


as set forth in the attached Trial Examiner’s Decision. Thereafter, the 


Respondent, Charging Party, and General Counsel filed exceptions and 


supporting brief. 


The Board has reviewed the rulings made by the Trial Examiner at 
the hearing and finds that no prejudicial error was committed. The uk 
ings are hereby affirmed. The Board has considered the Trial Examiner’s 
Decision, the exceptions and briefs, and the entire record in this case. and 
hereby adopts the findings, conclusions, and recommendations of the Trial 
Examiner. 

ORDER 

Pursuant to Section 10(c) of the National Labor Relations Act. as 

amended, the National Labor Relations Board hereby adopts as its Order 


the Recommended Order of the Trial Examiner, and orders that the Re 


spondent, United States Pipe & Foundry Co., Chattanooga, Tennessee. its 
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officers. [2] agents. successors, and assigns, shall take the action set forth 


in the Trial Examiner’s Recommended Order. 
Dated. Washington. D. C.. Dec. 16, 1969. 


Frank W. McCulloch 
Chairman 


John H. Fanning 
Member 


Gerald A. Brown 
Member 


(SEAL) NATIONAL LABOR RELATIONS BOARD 


[3] Member Zagoria, Dissenting: 


Although the Tnal Examiner’s reasoning in this case, adopted by my 
colleagues, has substantial logic and appeal, in my view it falls short of re- 
solving the issue in this case in a manner best calculated to serve the inter- 
ests of the parties and the public. The Employer here has had a long amic- 
able relationship with the Union, characterized throughout by good-faith 
bargaining. In the bargaining sessions preceding the events in this case, a 
bona fide impasse was reached. Although not required to do so, the Em- 
ployer, with the Union’s acquiescence, put certain benefits, including a 
wage increase, into effect pending agreement on a contract. Had he so de- 
sired, having reached impasse, the Employer could lawfully, as the Trial 
Examiner points out, have locked out its employees pending the Union’s 
acceptance of the Employer’s offer and agreement on a contract. American 
Ship Building Company v. N.L.R.B., 380 U.S. 300, so holds. The Em- 
ployer, however, chose on December 19, 1966, to cancel the temporary 


increase in benefits that were then in effect returning to the wage rates 
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in effect under the previous contract and to SEES, certain benefits, e.g., 
paid holidays, jury duty pay, and premium pay, until, and only until, 
agreement was reached on a contract. The Company further indicated its 
willingness to continue to bargain and, indeed, further bargaining sessions 
resulted in agreement between the parties, with terms somewhat more 
favorable to the Union than had been offered by the Employers at the 
time impasse was reached.! 

The Employer’s temporary reduction in employee benefits, reasons 
the Trial Examiner, was unlawful because it put pressure upon them while 
not at the same time subjecting the Employer to the pressures inherent in 
a full lockout: ie.. his employees’ absence from work and the consequent 
impediment to his own operations. Furthermore, Trial Examiner. Reel 
points [4] out, the employees wishing to protest the temporary changes by 
striking against them would be subject to replacement, and hence in a 
worse position than had they been locked out. The Trial Examiner does 


point out that “It may be argued that had the employees stopped work 


altogether to protest the loss of holiday pay. etc.. the law would view 


them as protesting a partial lockout and not as strikers vulnerable to re 
placement.” He concludes, however, that the “know[s] of no authority 
to that effect,” and that it would be harsh “to expect such foresight from 
employees ....” By the same token, of course, the question whether a 
temporary reduction in benefits instituted to help persuade employees to 
accept an employer's offer is a violation has “no authority to that effect.” 


Since we are writing on a clean slate, I feel free to consider the desirability 
of the various approaches. 


'On pace 31, 1967, the Employer locked out the 591 unit employees. The 
lockout ended May 13, 1967, when the agreement was reached. 
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I find it preferable to permit an employer temporarily to reduce bene 
fits for the purpose of putting economic pressure on employees in aid of 
good-faith bargaining. and at the same time to give the employees the 
choice of going on strike when this happens without incurring the risk of 
replacement. In effect. the employees who struck would be constructively 
! (though lawfully) locked out. This approach would have several effects: 
First. it permits the employer to use a form of economic pressure much 
less drastic than a full lockout. Second, it permits a continued produc- 
ton flow. thus benefiting not only the general public, but also all employ- 
ees of other companies whose welfare is tied to that of the company in- 
volved. Third; and most significantly. it gives the employees the effective 
choice of whether to continue to work with reduced benefits, or to stop 

a ae ee 

first shot in the economic warfare. My colleagues’ result also permits the 
employees to strike without rear of replacement, by making the temporary 
reduction an unfair labor practice and hence a strike to protect it an ur 
fair labor strike. [5] But none of the other beneficial purposes of my pro- 
posal are achieved by their solution, for once it is held, 4s it is by the ma 


jority here, that the temporary reduction is unlawful, and the employer has 


to reimburse the employees pro tanto, that is the end of this particular 


economic weapon. Complete lockout will henceforth be the employer's 
only legitimate weapon. Anything less will be banned. And both sides 
will suffer. Indeed, under the majority view employees will not even have 
a choice. Had the employer here told his employees that he could lock 
them out, but if they chose, would instead adopt the lesser economic pres- 


sure of reducing benefits and continuing in operation, that would obviously 
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be lawful. My suggestion would accomplish this. For these reasons, | 
would dismiss the complaint. 


Dated, Washington, D. C., Dec. 16, 1969. 


Sam Zagoria 
Member 
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On Behalf of United States Pipe and Foundry Co. 


ISSUES PRESENTED 


1. Whether an employer violates $§ 8(a)(1), (3) or 
(5) of the National Labor Relations Act when, after ex- 
piration of a previous contract, and after a good-faith 


impasse has been reached in contract-renewal negotiations, 
it proposes and later effectuates, without antiunion mo- 
tive, temporary reductions in employment benefits for the 
purpose of bringing economic pressure in support of its 
contract proposals upon the union, and to forestall a 
possible strike later during its peak season? 


2. Where a previous contract has expired, and the par- 
ties have reached a good-faith impasse in contract-renewal 
negotiations, and where neither party makes any sub- 
stantial change in its contract proposals between the time 
the impasse was reached and the commencement of a lock- 
out by the employer, is the lockout a violation of §§ 8(a) 
(1) or (3) of the National Labor Relations Act because, 
subsequent to the impasse, but prior to the lockout, the 
employer proposed and later effectuated, without anti- 
union motive, temporary reductions in employment bene- 
fits for the purpose of bringing economic pressure in sup- 
port of its contract proposals upon the union, and to fore- 
stall a possible strike later during its peak season? 

This case has not previously been before this court. 


REFERENCES TO RULINGS 


The Decision and Order of the National Labor Relations 
Board which is the subject of the within Petitions for 
Beview was issued on December 16, 1969. It is reported 
officially at 180 NLEB No. 61, and unofficially at 73 LRRM 
1260; it is reproduced in full in the separately bound 
Supplemental Appendix, at pages 125 through 145. 
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STATEMENT OF THE CASE 


On March 13, 1967, Local 155 of the International 
Molders and Allied Workers Union, AFL-CIO, filed an 
unfair labor practice charge with the National Labor 
Relations Board alleging that United States Pipe and 
Foundry Company had violated §§8(a)(1),(3) and (5) 
of the National Labor Relations Act by effectuating a 
temporary reduction in employment benefits on December 
19, 1966, and by commencing a lockout of its employees 
on January 31, 1967. A complaint issued on said charges, 
and a hearing was held before a Trial Examiner on No- 
vember 21, 1967. The Trial Examiner’s decision and 
recommended order, issued on January 15, 1968, and 
adopted without modification by the Board on December 
16, 1969, held the temporary reductions in benefits to be 
a violation of §§ 8(a)(1),(3) and (5) of the Act, but the 
subsequent lockout to be nevertheless privileged. 


These proceedings arise from petitions filed respectively 
by the Union (No. 23,788), and by the Company (No, 
93,827), to review that single decision and order of the 
Board. The Court granted the motion of the Board, re- 
spondent in both proceedings to consolidate such proceed- 
ings, and the motion of the Company, petitioner in No, 
23,827, to intervene in No. 23,788. 


This brief is submitted by the Company in support of 
its petition in No. 23,827 wherein it seeks review of the 
Board’s order insofar as that order finds the Company has 
violated the National Labor Relations Act and directs 
remedial action; Sections I and II of the Argument herein 
are addressed to this point. 


This brief is also submitted by the Company in support 
of its intervention in No. 23,788 in opposition to the peti- 
tion of the Union in that case; Section III of the Argu- 
ment herein is addressed to this latter point. 
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Statement of Facts 


United States Pipe and Foundry Company, Intervenor 
in No. 23,788, and Petitioner in No. 23,827 (‘‘the Com- 
pany’), is engaged in the manufacture and sale of soil 
pipe and related products with a plant and place of busi- 
ness at Chattanooga, Tennessee (A. 126). It and its prede- 
cessors at this location have engaged in collective bargain- 
ing with Local 155 of the International Molders and Allied 
Workers Union, Petitioner in No. 23,788 (‘‘the Union’’), 
since 1938, when the Union was certified as the exclusive 
representative of the production, shipping and maintenance 
employees employed at the aforesaid plant. The Company 
acquired the plant in 1961, at which time it recognized 
and bargained with the Union as the exclusive representa- 
tive of the employees in the aforesaid unit. This bargain- 
ing relationship has continued to the present time (A. 
12-13 at para. 17). 


The soil pipe industry in which the Company is engaged 


is seasonal in nature. The months of low demand are the 
winter months, the months of peak demand are in the 
summer. This fluctuation in the industry and in the Com- 
pany’s Chattanooga soil pipe business occurs by virtue of 
the fact that soil pipe is tied essentially to various phases 
of the construction industry. A substantial part of the 
business of the Company’s plant and the soil pipe industry 
in general involves long-term commitments to construction 
contractors which call for deliveries to said contractors 
on short notice (twenty-four to forty-eight hours) (A. 12 
at para. 16). 


On October 10, 1966, the Company and the Union met 
for the purpose of negotiating a renewal of the collective 
bargaining agreement then in effect (A. 10 at para. 7), but 
which was due to expire at midnight on November 30, 1966 
(A. 9 at para. 3). 
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After the meeting on October 10, ten additional bargain- 
ing meetings were held prior to the expiration of the con- 
tract (A. 6 at para. 7). 


At the close of the negotiating meeting on November 29, 
1966, the Union asked the Company under what terms the 
parties would be operating if the employees came to work 
after the expiration of the old agreement the following 
day. The Company advised that the parties would operate 
under the terms of the Company’s last contract proposal 
(A. 10 at para. 8). 


On November 30, 1966, the Union notified the Company 
that the employees would come to work after the expira- 
tion of the old agreement. On December 1, 1966, with the 
acquiescence of the Union, the Company placed in effect 
certain changes in the terms and conditions of employ- 
ment, including increased wage rates for the employees in 
the bargaining unit, in accordance with the Company’s 
last contract proposal made prior to November 30, 1966, 
concerning those terms and conditions. Between December 
1, 1966 and December 19, 1966, the employees in the bar- 
gaining unit worked under the terms and conditions of 
employment stated in the Company’s last contract pro- 
posal made prior to November 30, 1966 (A. 11 at para. 
10). 


On December 12 the parties again met in negotiations. 
After exploration of the contract issues had indicated that 
the Union did not desire to change its position materially 
(See Exhibit A at pp. 1-11, inclusive, A. 20-30), the Com- 
pany advised the Union that it proposed to make certain 
temporary reductions in the economic benefits of its em- 
ployees in the bargaining unit, effective December 19 (A. 
10, 11, 15-18). The Company advised the Union that with 


respect to the proposed temporary reductions it was willing 


to discuss those items or any other items at any length. 
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The Union protested the changes, but did not discuss them 
in detail (A. 11 at para. 11, 129). 


The reasons motivating the Company’s temporary pro- 
posals were economic. It sought to bring pressure upon 
the Union to agree to its proposals for a new collective 
agreement, in part because it was not able to make long- 
term commitments to its customers for its product with- 
out the assurance of a contract (A. 31); in part because it 
would rather risk a strike in the winter than in the sum- 
mer busy season when a strike would be most disruptive 
of its business and customer (A. 11 at para. 5); and for 
the other reasons expressed by the Company negotiators 
in the negotiating meeting of December 12, 1966 (A. 31, 
34 and 36). 


On December 15, 1966, the parties met in a three-hour, 
forty-five minute negotiating meeting (Exhibit I, A. 41- 
59). Although the proposed reductions in benefits were 
mentioned by the union at that time, it did no more than 
express its irritation over them; it made no counter-pro- 
posals in response to them, or their effective date, and did 
not otherwise attempt to negotiate in regard to them (A. 
41-59, 129). 


On December 19, 1966, in accordance with its ‘‘tem- 
porary proposals’’ to the Union of December 12, 1966, the 
Company placed the temporary reductions into effect and 
continued them thereafter until January 31, 1967 (A. 10 at 
para. 6; A. 15-18; A. 11 at para. 12). 


On January 31, 1967 the Company locked out the 592 
employees in the bargaining unit. The lockout continued 
in effect until a new collective bargaining agreement was 
signed on May 13, 1967 (A. 12 at para. 15; A. 14 at para. 
22). 


Between December 15 and May 13 the parties held seven 
negotiating meetings (A. 13 at para. 21; See Exhibits J, 
K, L, M, N, 0 and P; A. 60-123). 
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The parties stipulated that prior to the effectuation by 
the Company of the temporary reductions in benefits on 
December 19, 1966, the parties had reached a good-faith 
impasse in their negotiations for a new agreement (A. 9 
at para. 4). Neither party made any substantial change in 
its contract proposals between the beginning of the good- 
faith impasse and March 9, 1967 (A. 9 at para. 4), and, 
accordingly, a good-faith impasse existed at the time the 
lockout commenced. 


At the meeting of March 9, 1967, the Company made a 
substantial change in its position with regard to a new con- 
tract, proposing an additional year with additional in- 
creases in wages (See Exhibit L; A. 92-96). At the meet- 
ing on April 7, 1967 the Company proposed new vacation 
improvements (See Exhibit N; <A. 105-113). Agreement 
was reached and a new contract was executed on May 13, 
1967, ending the lockout. This contract incorporated the 
new economic proposals of the Company (A. 130, 143). 


On March 13, 1967 the Union filed a charge alleging 
that the Company’s actions had violated §§8(a) (1), 
(3), and (5) of the National Labor Relations Act (the 
Act). On September 15, 1967, a complaint was issued by 
the General Counsel of the National Labor Relations 
Board (‘the Board’) against the Company charging 
it with violations of §§8(a)(1), (3) and (5) of the -Act. 
At a hearing before a Trial Examiner in Chattanooga, 
Tennessee on November 21, 1967 the Union was permitted 
to intervene. At that time numerous stipulations were en- 
tered into by all of the parties and numerous other ex- 
hibits were introduced into evidence in lieu of oral testi- 
mony. At the conclusion of the hearing the Company 
moved one, to dismiss the complaint and two, alternatively, 
to dismiss the allegations thereof relating to the Com- 
pany’s lockout of January 31, 1967. Both motions were 
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taken under advisement by the Trial Examiner. 
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On January 15, 1968 the Trial Examiner rendered his 
Decision and Order. He found the Company’s temporary 
reductions in benefits to be a violation of §§S(a)(1) and 
(3) of the Act on the ground that they were ‘inherently 
destructive’? of employee rights and Union interests, and 
a violation of §S(a)(5) on the ground that the use of 
this form of economic pressure was ‘‘inconsistent’’ with 
good-faith bargaining; however, he found that the pre- 
existing good-faith impasse was not affected by the tem- 
porary reductions and therefore the later lockout was law- 
ful (A. 125-140). Appropriate exceptions to said Decision 
and Order were filed with the Board. On December 16, 
1969 the Board, in a 3-1 decision, adopted the findings, 
conclusions and recommendations of the Trial Examiner 
in a per curiam decision; Member Zagoria, in dissent, filed 
the only opinion, arguing that the Company’s temporary 
reductions should be deemed lawful since they constituted 
«¢| _| _ a form of economic pressure much less drastic than 
a full lockout’? (A. 141-145). Timely petitions for review 


were filed by the Company and the Union. 
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ARGUMENT 
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The Company Had No Obligation to Bargain About the 
Temporary Reductions: Assuming, Arguendo, 
Such a Duty, It Was Satisfied 


In NLRB v. Katz (1963), 369 U.S. 736, it was held that 
it was a violation of the Act for an employer to institute 
permanent increases in employee benefits which exceed 
those the union has been able to obtain without affording 
the union an opportunity for discussion. Such action is 
considered a demonstration of the employer’s ability to 
trump the union’s bargaining efforts and thereby dis- 
parages the union in the eyes of the employees. 


Obviously to be distinguished, however, are actions 
taken by one party to apply temporary economic pressure 
upon the other to agree to a particular set of contract 
proposals, such as the strike; ‘‘harassing tactics”’ 
(NLRB v. Insurance Agents International Union (1960), 
361 U.S. 477); and the lockout (American Ship Building 
Company v. NLRB (1965), 380 U.S. 300; NLRB v. Brown 
(1965), 380 U.S. 278). 


In the present context, therefore, involving a temporary 
use of economic pressure to force agreement, the Kats 
unilateral change doctrine is simply inapplicable, for the 
conception upon which it is based does not exist. Laclede 
Gas Co. v. NLRB (Sth Cir. 1970), ... F. 2d ..., 73 LRRM 
2364, is directly in point. There the employer, in support 
of its bargaining proposals, initiated a partial lockout of 
its employees, laying off 339 out of over 700. The Board 
had characterized the employer’s action as a layoff, ant 
found a violation of ¢8(a)(5) in that the action ‘vss 
taken in disregard of existing seniority policies and with- 
out consulting the union. On review the court charac- 
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terized the employer's reduction in work-force as a lock- 
out, in other words, an offensive weapon, and then pro- 
ceeded to hold that because it was an offensive weapon 
the employer was not obligated to bargain with the union 
either **. . . with respect with its timing or its imple- 
mentation,”* citing Insurance Agents. 73 LRRM 2368. 


From the above it would seem that the Company was 
under no obligation to bargain with the Union with re- 
spect to the implementation of its temporary reductions. 
The Trial Examiner, A. 132, and the Board, by adopting 
his findings and conclusions, agreed. 


This conclusion is clearly correct and should be af- 
firmed. However, assuming, arguendo, the application of 
the Katz unilateral change doctrine to the instant facts, 
it would appear that the sole obligation of an employer 
who desires to make changes in employee working con- 
ditions (absent a contract) is to afford the union one, 


notice of the proposed changes and two, opportunity to 
bargain concerning them.’ Furthermore, after notice, the 
union must be diligent in enforcing its right to bargain.? 


In the instant case the Company gave the Union notice 
of its proposals one week in advance of the contemplated 
effective date. At the bargaining meeting held on De- 
cember 15, 1966, after receipt of notice, but before effec- 
tuation of the reductions, the Union, to quote the Trial 
Examiner, did no ‘‘. .. more than express its irritation 
over them ...’’ (A. 129). Obviously, the obligation of 


1 See, e.g. Empire Terminal Warehouse Company (1965), 
151 NLRB 1359, affd (D.C. Cir. 1966), 122 App.D.C. 417, 355 
F2d 542 (wage reduction); Waukesha Sales & Service, Inc. 
(1962), 137 NLRB 460 (abolition of daily overtime and double 
time on Sundays). 


2 American Buslines, Inc. (1967), 164 NLRB 1055 (promo- 
tions resulting in disappearance of bargaining unit); Lakeland 
Cement Company (1961), 130 NLRB 1365 (reduction in hours). 
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the Company to bargain, if one existed at all, was fully 
discharged. 


For each of the foregoing reasons it is clear that the 
Company did not violate the Katz doctrine of unilateral 
change by its actions of December 19, 1966. To the con- 
trary, the Company, although not under a duty to bar- 
gain at all over the proposed reductions (Laclede Gas 
Company, sxpra), did offer to do so and took specific 
action to avoid disparaging the Union in the eyes of its 
employees. Its proposals were made directly to the Tnion 
and an opportunity was afforded the Union to discuss 
them a full week in advance of the proposed date of im- 
plementation. The proposals were specifically temporary 
and the Company made clear that they did not affect its 
outstanding offer for a new contract. We submit that no 
violation of §8(a)(5) can be predicated upon these facts, 
and therefore the conclusion of the Trial Examiner and 
the Board is correct. 


Moreover, for the reasons mentioned above and set 
forth more fully in Section IIB herein, infra, the Com- 
pany’s actions were not ‘‘destructive of the collective bar- 
gaining process.”’ 


We consider next the conclusion of the Trial Examiner 
and the Board that the Company’s conduct was ‘‘inher- 
ently’’ prejudicial and, as such, illegel per se. 
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The Temporary Reductions Were Not Inherently Destruc- 
tive of Employee Rights or Union Interest Nor 
Inconsistent With Good-Faith Bargaining 


The stipulated record in the instant case is totally de- 
void of any evidence of antiunion animus on the com- 
pany’s part, and there was no finding of any such animus 
by either the Trial Examiner or the Board. Indeed, in his 
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dissent Member Zagoria noted that ‘*. . . [the company] 
has had a long amicable relationship with the Union, 
characterized throughout by good-faith bargaining. In the 
bargaining sessions preceding the events in this case, a 
bona fide impasse was reached.’’ A. 142. 


Moreover, in effectuating the temporary reductions, it 
is undisputed that the Company was motivated solely by 
important business considerations: The Company wanted 
a contract then, in December, 1966, so that it could seek 
and obtain long-term commitments for its products; or, if 
a strike had to come, it wanted the strike to occur then, 
in December, when it would be least disruptive of its 
seasonal business (A. 11 at para. 13). 


A synopsis of the present state of the law in this area 
is contained in Lane v. NLRB (D.C. Cir. 1969), ... App. 
D.C. ..., 418 F.2d 1208. Reviewing the teachings of 
American Ship, supra, NLRB v. Great Dane Trailers, Inc. 
(1967), 38S U.S. 26, and NLRB v. Pleetwood Trailer Co. 
(1967), 389 U.S. 375, this court concluded that antiunion 
animus must be proved to establish a violation of §§ 8(a) 
(1) or (3) except in two categories: 

‘‘First, employer conduct which is ‘inherently de- 
structive’ of employee rights is an unfair labor prac- 
tice whether or not such conduct was based upon 
important business considerations. Second, employer 
conduct which has only a ‘comparatively slight’ im- 
pact on the rights of employees will also be held an 
unfair labor practice unless the employer comes for- 
ward with evidence of ‘legitimate and substantial’ 
reason to justify his conduct’’ (418 F.2d at 1211). 


Therefore, given the presence of ‘‘important business 
considerations,’’ Lane, supra, at 1211, and the absence of 
any proof (or even contention) of antiunion animus, the 
company’s conduct constituted a violation of the Act 
only if 


one, it was ‘‘ ‘demonstrably . . . destructive of col- 
lective bargaining’ ’”’ or ‘‘ ‘inherently . . . prejudicial 
to union interests’ ’’ (Lane, supra, at 1210) or, two, 
it had only a ‘‘ ‘comparatively slight’’’ impact on 
employee rights but the Company failed to come for- 
ward with evidence of ‘‘ ‘legitimate and substantial’ ”’ 
justification (Lane, supra, at 1211). 


The Company’s conduct falls within neither of these 
classifications. It was not demonstrably destructive; to 
the contrary, the stipulated record demonstrates that the 
temporary reductions had no effect (not even a ‘‘compara- 
tively slight’? impact) on Union or employee rights. More- 
over, in acting to forestall a later strike during its busy 
season the Company was pursuing business interests which 
have been judicially recognized as ‘‘legitimate and sub- 
stantial.’? American Ship, supra, at 305; Lane, supra at 
1212.% 


In spite of these considerations the Trial Examiner 
found and concluded that the Company’s actions were 
‘inherently prejudicial’? to the Union’s interests, and 
therefore violations of §§8(a)(1) and (3), and were also 
destructive of the collective bargaining process, and there- 
fore a violation of §8(a)(5) (A. 134, 185). The Board 
adopted the Trial Examiner’s findings and conclusions in 
a per curiam decision (A. 141), over the vigorous dissent 
of Member Zagoria (A. 142-145). 


Because the majority of the Board merely adopted the 
Trial Examiner’s findings and conclusions, we must focus 
on that decision. In doing so ‘‘{W]e begin with the prop- 
osition that the Act does not constitute the Board as an 


2 The Board in the Lane case characterized the employer's 
action is intended to “. .. forestall a strike that might possibly 
occur several months away during the busy season.” Darling 
& Company (1968), 171 NLRB No, 95, 68 LRRM 1133 at 1134. 
(Emphasis added.) 
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‘arbiter of the sort of economic weapons the parties can 
use in seeking to gain acceptance of their bargaining de- 
mands.” ** NLRB v. Insurance Agents (1960), 361 U.S. 477, 
497. -+In the absence of proof of unlawful motivation [as 
here, see A. 11 at para. 13] there are many economic 
weapons which an employer may use that either interfere 
in some measure with concerted employee activities, or 
which are in some degree discriminatory and discourage 
union membership, and yet the use of such economic weap- 
ons does not constitute conduct that is within the pro- 
hibition of either §S(a)(1) or (3).’’ Brown, supra, at 


A. The Alleged §8(a)(1) Violation. 


To support the conclusion that the Company’s actions 
constituted a violation of § 8(a)(1), it must be shown that 
those actions interfered with, restrained or coerced the 
employees in the exercise of some right protected by $7 
of the Act. American Ship, supra, at 308. The only §7 


right which the Company’s employees were exercising on 
December 19 was the right to bargain collectively through 
their selected representative; as stated by the Trial Ex- 
aminer, the employees were engaged in the ‘‘. . . statu- 
torily protected activity [of] rejecting the Employer’s 
contract proposal, and . . . adhering to their Union’s de- 
mands .. .”’ (A. 134). 


It is difficult to see how, within the meaning of §8(a) 
(1), the Company’s actions interfered with, restrained, 
or coerced its employees in the exercise of that right. Not 
all interference, restraint or coercion is a violation of 
£8(a)(1). Indeed, as noted above, ‘‘. . . there are many 
economic weapons which an employer may use that . 
interfere in some measure with concerted employee activi- 
ties . . .’’ (Brown, supra, at 283) and clearly ‘‘. . . the 
right to bargain collectively does not entail an ‘right’ to 
insist on one’s position free from economic disadvantage’’ 
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(American Ship, supra, at 309). Since there is here ‘‘. . . 
no evidence and no finding that the employer was hostile 
to the [principle of] collective bargaining or that [the 
Company’s actions were] designed to discipline . . .” 
the employees for adhering to the Union’s demands and 
rejecting the Company’s proposals, it cannot be said that 
the Company’s intention was to frustrate the process of 
collective bargaining. American Ship, supra, at 308-309. 
The most that can be said is that the Company was merely 
resisting the Union’s demands, while attempting to secure 
modification of those demands and to gain acceptance of 
its proposals. Such conduct is lawful for in American 
Ship, it was specifically held that ‘‘. . . this intention 
is in [no] way inconsistent with the employees’ rights to 
bargain collectively.’’ 380 U.S. at 309. 


Moreover, the Union was not disparaged by the Com- 
pany’s conduct. If it was ‘‘one of those acts demonstrably 

. . destructive”, American Ship, supra, at 309, surely 
the burden was on the Union or the General Counsel to 
so demonstrate by presenting evidence at the hearing, 
since proof of such disparagement was most accessible to 
them. Cf. Great Dane, supra, at 34. However, there is, 
quite literally, no evidence in the record that the Union 
suffered any disparagement. Indeed, the Trial Examiner 
found that ‘“‘. . . the Company’s action had no effect on 
the bargaining [which] continued with only casual refer- 
ences to the Company’s action.’’ A. 136. 


In the absence of any actual evidence of Union dis- 
paragement, the conclusion of the Trial Examiner, adopted 
by the Board, can be supported only by giving eredence to 
a value judgment decision that the Company’s reductions 
were ‘‘inherently prejudicial’? to the Union.4 However, 


4 In Brown, supra, it is said, at 292: 
“Of course due deference is to be rendered to agency 
determinations of fact, so long as there is substantial evi- 
dence to be found in the record as a whole. But where, as 
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it is clear that not all conduct which incidentally detracts 
from a union’s prestige and bargaining power is a viola- 
tion of the Act. American Ship, supra, at 310. 


“*Moreover, there is no indication, either as a general 
matter or in this specific case, that [the Company’s ac- 
tions] necessarily destroy[ed] the union’s capacity for 
effective and responsible representation.’’ American Ship, 
supra, at 309. This Union is strong, and has vigorously 
represented the employees in this unit since 1938,5 and 
the minutes of the negotiating meetings subsequent to the 
Company’s December 19 changes and reductions (Exhibits 
J-P, A. 60-123) demonstrate that the Union’s vigor con- 
tinued unabated after December 19; in fact, the Union 
was as adamant and militant in its unchanged position 
during the negotiating meeting held on May 12, 1967, as 
it had been in December, 1966.® 
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here. the review is not of a question of fact, but a judgment 
as to the proper balance to be struck between conflicting 
interests, ‘(t]he deference owed to an expert tribunal can- 
not be allowed to slip into judicial inertia which results in 
the unauthorized assumption by an agency of major policy 
decisions properly made by Congress.’” 


While we recognize that the Board has, as a practical matter, 
some policy making power, there is, therefore, a serious ques- 
tion whether the Board is authorized to make such value judg- 
ment decisions in the total absence of any supporting evidence 
in the record. 


5 A factor which the Supreme Court in American Ship, and 
this court in Lane, found significant. Lane, supra, at 1212. 


% Union negotiator Studenroth opened the negotiating meet- 
ing of May 12, 1967 by saying that the Union’s position was 
firm; it was up to the Company to make some changes in its 
proposal : 

“ _ . this is our position today. ... We are sitting here 
hoping you will make some changes we can take back to 
our people and recommend to get this thing settled. Right 
now, you say if those proposals are accepted we'll go back 
to work; if not, we won't. And they are not acceptable at 
the present time, so it seems to me we will have to wait 
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Thus, here as in American Ship ‘‘. . . there is nothing 
to show that [the Union’s] ability to [effectively repre- 
sent] has been impaired by [the Company’s actions].’’ 
380 U.S. at 309. Indeed, the Board’s (adopted) findings 
support the opposite conclusion: The Trial Examiner 
found that ‘‘. . . the Company’s action had no effect on 
the bargaining [which] continued with only casual refer- 
ences to the Company’s action’’, A. 136; the Trial Exam- 
iner found that the contract eventually reached ‘‘. . . ran 
for an additional year with a higher wage rate for that 
year, and included improvements in vacation benefits’’, 
A. 130; Board Member Zagoria, in dissent, noted that 
even after the Company’s actions ‘‘. . . further bargaining 
sessions resulted in agreement between the parties, with 
terms somewhat more favorable to the Union than had 
been offered by the Employer at the time impasse was 
reached.’’ <A. 143. 


In view of the above it is apparent that the Company’s 
actions do not fall in the category of those demonstrably 
so destructive of collective bargaining that the undis- 
puted lawful motivation may be ignored, as in NLEB v. 
Erie Resistor Corporation (1963), 373 U.S. 221. With re- 
spect to alleged §8(a)(1) violations the Erie Resistor 
rule is necessarily applicable only to ‘‘‘. . . such conduct 
[as] would greatly diminish, if not destroy, the right to 

. engag[e] in protected concerted activities,’ ’’ 373 
U.S. at 226, for, as noted above, ‘“‘. . . there are many 
economic weapons which an employer may use that... 
interfere in some measure with concerted activities . 


till you make some changes. As I said before, we are will- 
ing to listen to any change in the proposal you want to 
make, any changes you have to offer” (A. 121). 
Upon being advised that the Company's position had not 
changed, Studenroth expostulated : 
“If the Company’s position hasn't changed on anything, I 
don't know what the devil we have to talk about” (A. 122). 


and yet the use of such economie weapons does not con- 
i conduct that is within the prohibition of .. . 
... °° Brown, supra, at 293.* 


It must be stressed that there is no evidence in the 
record and (consequently) no finding by the Trial Exam- 
iner or the Board that the Company’s actions had any 
effect in fact upon the only ¢7 right then being exercised 
by its employees, the right to bargain collectively. Even 
assuming, arguendo, that the Company’s conduct did in- 
terfere with the effectiveness of the exercise of that right, 

ertainly does not follow that that conduct is thereby a 
violation of ¢S(a)(1). The Company’s December 19 ac- 
tions might have dissuaded its employees ‘‘. . . from ad- 
h 
bargaining, but the right to bargain collectively does 
not entail any ‘right’ to insist on one’s position free 
from economic disadvantage. Proper analysis of the 
problem demands that the simple intention to support the 
employer’s bargaining position as to compensation and 
the like be distinguished from a hostility to the process 
of collective bargaining which could suffice to render 
[such actions] unlawful.’’ American Ship, supra, at 309. 


7 That the Erie Resistor rule is necessarily limited to such 
employer weapons as are designed to “break” unions rather 
than to “normal” economic weapons is manifested by the hypo- 
thetical example of such conduct given by Mr. Justice Stewart 
in American Ship: 

“* * ® Nor is the lockout one of those acts which is demon- 
strably so destructive of collective bargaining that the 
Board need not inquire into employer motivation, as might 
be the case, for example, if an employer permanently dis- 
charged his unionized staff and replaced them with em- 
ployees known to be possessed of a violent antiunion animus. 
Cf. Labor Board v. Erie Resistor Corp., 373 U.S. 221.” 380 
US. at 209. 

Were the rule otherwise the use of “normal” economic weap- 
ons would be virtually precluded, contrary to the intent of the 
Act, Insurance Agents, supra, at 489, and contrary to the hold- 
ings in Insurance Agents, Brown, and American Ship, wherein 
the use of such weapons was specifically deemed lawful. 
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Just as the right to exercise §7 rights does not entail 
the right to do so free of economic disadvantage, there 
is no ‘“‘right”’ to insist that one’s exercise of 47 rights be 
effective. Brown, supra, at 286. Nor is there any ‘‘right”’ 
to insist that one’s prestige be protected from the con- 
sequences of an ineffective exercise of §7 rights. Amer- 
ican Ship, supra at 310. 


From the above it is obvious that some employer eco- 
nomic pressure is lawful even though it imposes hardship 
(and hard choices) upon the employees. Nevertheless, the 
Trial Examiner characterized the Company’s economic 
pressure as unlawful, advancing two theories to support 
this characterization. Under one theory he equated a 
temporary reduction in benefits with a permanent reduc- 
tion in wages; he then equated a reduction in wages with 
a constructive discharge, and concluded that the Amer- 
ican Ship right to lockout, and the Insurance Agents right 
to ‘“‘harass’? do not extend to the right to discharge. 
A. 133. The Trial Examiner’s second theory is that it is 
unlawful to ‘‘drive’’? employees to the alternative of 
striking or continuing to work under temporarily inferior 
terms. A. 134. 


The first theory is without merit. The effect of the 
Company’s actions was purely temporary, and, given 
legitimate and substantial business considerations, and 
absent unlawful motive, a temporary economic weapon is 
privileged, even though it imposes hardship on the other 
party. Insurance Agents, supra, at 496, fn. 28; Brown, 
supra, at 289, and at 292, fn. 4; American Ship, supra, at 
309, fn. 8. Moreover, a temporary withdrawal of some 
benefits is more logically analogous to a temporary with- 
drawal of some services than to a ‘‘constructive dis- 
charge,’’ and it has been settled that a temporary partial 
withdrawal of services is lawful economic pressure, Insur- 
ance Agents, supra. 
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To argue that the temporary reduction of fringe bene- 
fits is a ‘‘constructive discharge’? and therefore unlawful 
is to attempt to limit the rule of American Ship to the 
exact situation then before the Court,’ and to ignore 
Brown. We submit that American Ship, Brown (and 
Insurance Agents), can and should be read as privileging 
‘‘normal’’ (that is, post-American Ship) offensive eco- 
nomic weapons, not merely the one self-immolating eco- 
nomic weapon of the strike/lockout, and that, so 
construed, American Ship and Brown condone the type 
of economic weapon here utilized by the Company. How- 
ever, even employing the Trial Examiner’s analogy, the 
non-striking employees who were locked-out in Brown 
might be said to have been constructively discharged, for 
they were deprived of work and wages while their em- 
ployers continued to operate, yet such a ‘‘constructive 
discharge’’ was held to be a legitimate economic weapon. 


The Trial Examiner’s second theory is likewise without 
merit. Every time an employer takes a good-faith stand, 
“‘this far and no farther,’’ he ‘‘drives’’ his employees to 
the alternative of striking or acquiescing, and yet such 
conduct has never been condemned. 


Nor is the situation changed by characterizing the 
alternatives as to strike or to continue ‘‘working under 
inferior terms.’’? The Company’s employees had the power 
initially to avoid, and later to terminate, the “inferior 
conditions”? merely by accepting the Company’s proposals 
which, while not as much as they wanted, still offered 
better terms than the old contract. To put this particular 


4 This the Trial Examiner very candidly did. A. 135. By 
adopting his findings and conclusions the Board, in effect, did 
4 also, although the Board had elsewhere extended the rule in 
American Ship to include pre-impasse lockouts. See Darling & 
Company (1964), 171 NLRB No. 95, 68 LRRM 1133, aff'd (D.C. 
Cir. 1969), sub nom Lane v. NLEB, ... App. D. C. ..., 418 F. 
2d 1208. 
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alternative to employees is conduct which was specifically 
condoned in Brown, supra, at 288-289. 


In view of the above authorities we submit that the 
finding and conclusion that the Company’s temporary re- 
ductions constituted a violation of ¢48(a)(1) cannot be 
sustained. We turn next to the question of whether they 
constituted a violation of 4 8(a) (5). 


B. The Alleged §8(a)(5) Violation 


To find a violation of §8(a)(5) the Trial Examiner 
advanced the novel proposition, unsupported by any cita- 
tion of authority, that ‘‘... when one party to the bargain- 
ing takes action which has a work stoppage as at least one 
of its objectives, such conduct is inimical to the statutory 
purposes and reveals a purpose inconsistent with good- 
faith bargaining.’’ A. 133. 


It is an exercise in tortuous semantics to contend that 
because the Company was willing to risk a strike such a 
result was ‘‘deliberately calculated’? as ‘‘one of the ob- 
jects’? of its actions. However, assuming for the sake of 
argument that such was the case, there is no basis in law 
or logic for the conclusion that conduct ‘*. . . which has 
a work stoppage as at least one of its objects . . . cannot 
be characterized as bargaining in good faith’? (A. 183, 
135). NLRB v. Truck Drivers Union (1957), 353 U.S. S7 
(the so-called Buffalo Linen case), Insurance Agents, and 
Brown all hold to the contrary. 


In both Buffalo Linen and Brown the unions wanted 
contracts with, not work stoppages by, the non-struck 
employers, but they were willing to risk work stoppages 
by the other employers when they tried their whipsaw 
tactics; the Company's actions here were motivated by 


identical considerations, The unions” right to act as they 
did in Buffalo Linen and Brown has never been ques- 
tioned; the Company's right should be similarly respected. 
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Surely if bargaining tactics which may provoke a work 
stoppage (a lockout) are lawful under §8(b)(3), em- 
ployer tactics which may provoke a work stoppage (a 
strike) should not be questioned under § 8(a) (5). 


In view of the ‘‘. . . deference paid the strike weapon 
by the federal labor laws .. .’’ (Erie Resistor, supra, at 
235), and the fact that the strike is recognized by those 
laws as ‘‘... an economic weapon which in great measure 
implements and supports the principles of the collective 
bargaining system ...’’ (Brie Resistor, supra, at 234), 
there is obviously nothing unlawful or ‘‘wrong’’ about an 
economic strike. Surely, then, in the conceded absence of 
unlawful motive, a bargaining tactic which may provoke 
a strike cannot be a violation of § 8(a)(5): Every post- 
impasse good faith lockout is conduct which has a work 
stoppage as one of its objects (indeed, the object), yet 
under American Ship, such conduct is clearly lawful; 
every multi-employer defensive lockout is conduct which 
has a work stoppage as one of its objects (again, the 
object), yet under Brown and Buffalo Linen such conduct 
is clearly lawful. The fact is that ‘‘[t]he use of eco- 
nomic pressure .. . is of itself not at all inconsistent with 
the duty to bargaining in good faith.’’ Insurance Agents, 
supra, at 490-491. (Emphasis added.) 


In arguing to the contrary, the Trial Examiner sug- 
gested (A. 130) that there may be a difference between 
the obligations imposed by 48(b)(3) and those imposed 
by 4 8(a)(5), A. 1-3, that perhaps a union may take action 
under Insurance Agents and 48(b)(3) which would be 
unlawful under 48(a)(5) if taken by an employer. If 
such is the law then the Company and all other employers 
have no remedy short of Congress. But such is not the 
law, for it is clear that the obligations of §8(a)(5) are 
correlative with those of 4 8(b)(3): ‘‘It is apparent from 
the legislative history of the whole Act that the policy of 
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Congress is to impose a mutual duty upon the parties to 
reach agreement, in the belief that such an approach from 
both sides of the table promotes the overall design of 
achieving industrial peace.’’ Insurance Agents, supra, at 
488.° (Emphasis added.) See also Laclede Gas Company, 
supra, where the court equated a union’s right to strike 
under §8(b)(3) with an employer’s right to partially 
lockout under § 8(a) (5). 


The inarticulate premise for the Trial Examiner’s 
theory appears to be that a union must be afforded a 
‘laboratory conditions’? atmosphere in which to exercise 
its discretion as to whether to strike, and that therefore 
any employer bargaining tactic which puts pressure on a 
union, or accelerates the moment when it must make its 
decision, is a violation of § (a) (5). 


If this is the premise for the Trial Examiner’s conclu- 
sion, it is, of course, illogical; all decisions are based, at 
least in part, upon whatever are the exigencies of the 
moment, and employers are entitled to assert some eco- 
nomic pressure. Moreover, it is clear, as a matter of law, 
that a union is not entitled to exclusive control of the 
timing of a strike, American Ship, supra, at 310, and we 
submit that it is not entitled to exclusive control of when 
the strike alternative must be faced, nor is it entitled to 
face that alternative in a ‘‘laboratory conditions’’ at- 
mosphere. 


The Act does not guarantee employees that collective 
bargaining will be fruitful; it merely protects their right 
to engage in colleetive bargaining in an attempt to wring 
concessions from their employer, and requires that the 


® Insurance Agents also makes it clear that bargaining tactics 
purely temporary in nature and effectiveness, as those here, are 
to be considered as such, are not to be confused with or analo- 
gized to permanent unilateral changes, and, most apposite, are 
not. proscribed by the Act. 361 U.S. at 496, fn. 28, 
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employer bargain in good-faith. If good-faith negotia- 
tions fail to produce what they deem sufficient concessions 
the employees are brought ineluctably to the point where 
they confront the awful alternative: Should they strike 
in an attempt to get more by inconveniencing the em- 
ployer, or should they cease to struggle and submit to 
the employer’s intransigence? If they decide to strike 
the Act protects their right to do so—but there is nothing 
in the Act that protects them from eventually arriving 
at the ‘‘moment of truth’? when they must elect to strike 
or submit, and, indeed, it occurs at least once in each con- 
tract negotiation. Nor is there anything in the Act which 
(again, in the absence of unlawful motivation) requires 
that the employees, or their union, be given exclusive con- 
trol of the time schedule of the course of negotiations 
leading to that awful moment. American Ship, supra, at 
310. 


The inarticulate premise here under review may be 
that while it is lawful to put employees to the ‘‘usual’’ 
alternatives of striking for more or accepting the employ- 
er’s offer, it is unlawful to put to them the alternatives 
presented by the Company’s December 19 actions: To 
strike for more or to continue ‘‘. . . working under terms 
inferior to those recently enjoyed although aware that 
{the Company] had offered increases, not reductions, in 
pay” A. 134. 


It is difficult to understand why conduct which forces 
this alternative is unlawful, for the conduct of the em- 
ployers who locked-out in Brown required their employees 
to face a virtually identical alternative (to accept terms 
which, while not as desirable as hoped for, were none- 
theless better than under the old contract, or to continue 


to suffer reduced [to zero] wages even though increased, 
not reduced, wages had been offered), yet this conduct 


was specifically held to be legitimate economic pressure. 
Brown, supra, at 244-289. 
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Finally, it may be that the (inarticulate) premise for 
the novel proposition under review was generated by the 
Trial Examiner’s concern with the fact that the Company 
reduced employment benefits but ‘‘. . . did not shut down 
...? (A. 134). If this was the premise for a finding of 
a §8(a)(5) violation it is manifestly incorrect. A reduc- 
tion in employment benefits is closely analogous to a re- 
duction in employment opportunities (a partial lockout), 
and the latter has been specifically held to be not a 4 8(a) 
(5) violation. Laclede Gas Company, sxpra. 


in summary, here there is no evidence of bad faith in 
fact; the proposition is, apparently, that there was bad 
faith as a matter of law merely because the Company’s 
actions required its employees to confront an awful al- 
ternative they had theretofore avoided or ignored. Such 
conduct has never before been questioned, and identical 
per se reasoning was condemned in Insurance Agents, 
supra, at 481-482 fns. 4 and 5. In view of the tenets of 
Insurance Agents, Brown and American Ship, it cannot 
be deemed a violation of §8(a)(5). On the other hand, 
the proposition may be related to the fact that the Com- 
pany only reduced employment benefits rather than cur- 
tailing them entirely. In the only apposite decision, 
Laclede Gas Company, supra, the Court of Appeals for the 
Eighth Circuit, following Insurance Agents and Amer- 
ican Ship, has held that similar action is not a violation 
of § 8(a) (5). 


In view of the above authorities we submit that the 
Trial Examiner’s findings and conelusions, adopted by 
the Board, that the Company's actions constitute viola- 
tions of §§8(a)(1) and (5), cannot be sustained. The 
real question in this case is whether the Company's ac- 
tions constitute a violation of ¢S(a)(3), and it is to that 
issue that we now turn. 


6. 
C. The Alleged § 8(a) (3) Violation. 


In this case it is conceded that the Company was law- 
fully motivated, and was activated by important business 
considerations. Those considerations were the same as 
the reasons found to be ‘legitimate and substantial’’ in 
both American Ship and Lane. Therefore, evidence of 
mere ‘‘comparatively slight’’ resulting harm to employee 
rights or Union interests would not suffice to establish 
a violation of §8(a)(3). (Cf. Great Dane); to establish 
a §S(a)(3) violation the temporary reductions must be 
shown to be ‘‘inherently destructive’, regardless of the 
lack of antiunion animus and the presence of legitimate 
and substantial business justification. 


The Trial Examiner so found, holding that ‘‘. .. the 
tactics here employed constitute ... discrimination for 
engaging in union activity.” A. 135 (Emphasis added). 
The Board agreed, A. 141, over Member Zagoria’s vigor- 
ous dissent. A. 142-145, 


This conclusion is erroneous for several reasons, among 
them being the fact that there is no evidence in the rec- 
ord to support a finding that the Company’s conduct had 
any effect on Union or employees (not even a ‘‘compara- 
tively slight’’ effect, much less a ‘‘demonstrably destruc- 
tive’’ effect); moreover, the temporary reductions here, 
properly considered, simply do not fall within the cate- 
gory of economic weapons which may be deemed ‘‘in- 
herently destructive’? within the meaning of the cases. 
However, this conclusion is also erroneous because in 
the instant case two conjunctive essential premises are 
missing. 


In order for conduct to be “eligible” so to speak, for 
characterization as “inherently destructive,” and therefore 
a per se violation of 48(a)(3), the General Counsel 


FIRST has the burden of showing BOTH one, that the 


conduct in question was DISCRIMINATORY, and two, 
that discouragement of union membership resulted from 
that conduct. Great Dane, supra, at 32; American Ship, 
supra, at 311; Brown, supra, at 286. Here the General 
Counsel has failed to sustain EITHER burden, and the 
conclusion of the Trial Examiner and the Board is there- 
fore in error because not supported by any evidence in 
the record. I.e., it is not demonstrably destructive. 


First, there is no evidence in the record that the Com- 
pany’s conduct discriminated between employees exercis- 
ing rights protected under §7 of the Act and those not 
exercising §7 rights. There was such discrimination in 
Erie Resistor, between those who stayed on strike and 
those who returned to work; there was such discrimina- 
tion in Great Dane; there was such discrimination in 
Fleetwood Trailer; in each case 4 S(a)(3) violations were 
found. On the other hand, no such discrimination appeared 
in American Ship, or Brown, or Lane, and in none of these 
were § 8(a)(3) violations found. 


The Court’s reasoning in American Ship is apposite 
here: 

“In fact, it is difficult to understand what tendency 
to discourage union membership or otherwise dis- 
criminate against union members was perceived by 
the Board. There is no claim that the employees 
locked out only union members, or locked out any 
employee simply because he was a union member; 
nor is it alleged that the employer conditioned re- 
hiring upon resignation from the union.” 380 U.S. at 
312-313. 


Just as the lockout in American Ship applied to all em- 
ployees uniformly, the Company's temporary reductions 
were applied to all employees uniformly. There is no 
allegation, no evidence, and no finding that any employee's 
benefits were reduced simply because he was a union 
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member or because he was exercising 47 rights. Cf. Great 
Dane, supra, at 32. Thus, the first essential element of a 
§8(a)(3) violation is missing, and the Trial Examiner’s 
conclusion to the contrary is in error as a matter of law. 


The second essential element of a § 8(a)(3) violation is 
also missing. As noted in American Ship, the “arguable 
possibility that someone may feel himself discouraged in 
his union membership or discriminated against by reason 
of that membership,” 380 U.S. at 312-313 (emphasis 
added), is insufficient where there is not only no proof of 
improper motive but instead affirmative proof of proper 
motive (A. 11 at para. 13). Something more than an 
“arguable possibility” is required in those instances, as 
here, where the employer’s proper motive is established. 
In such circumstances we submit that specific evidence of 
discouragement is required, yet the record here is totally 
devoid of any evidence that any of the 592 employees 
felt discouraged in their union membership or their exer- 
cise of §7 mghts because of the Company’s actions. Since 
no such evidence was introduced or even proffered, one 
can only conclude that no evidence of such discourage- 
ment exists. The second essential element of a § 8(a) (3) 
violation is therefore missing and the Trial Examiner’s 
conclusion that there was a § 8(a)(3) violation is without 
foundation as a matter of law. 


However, assuming arguendo that both discrimination 
and discouragement were demonstrated, it simply docs 
not follow that the temporary reductions were “inherently 
prejudicial . . . to union interests” (A. 134), for on this 
record it is clear that the reductions had, at most, only a 
“comparatively slight” affect on employee rights, if, in- 
deed, they had any affect at all. Therefore, since the Com- 
pany’s legitimate and substantial business justification is 
conceded (A. 11 at para. 1%), the Company’s conduct. is 
“prima facie lawful.” Great Dane, supra, at 34; Brown, 
supra, at 289; American Ship, supra, at 311-313. 
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A lockout deprives employees of all of their wages and 
fringe benefits, but a lockout is a privileged bargaining 
weapon under American Ship. A simple reduction in 
wages and fringe benefits, with employees losing tem- 
porarily only part of their wages and fringe benefits, and 
then only if they choose to do so,!° is certainly a less trau- 
matic bargaining weapon than the full lockout. On 
balance, it would seem that this tactic is more “humane,” 
and less harmful to employee rights than the lawful lock- 
out; it should, therefore, be at least as privileged as the 
lockout, if not more so. Board Member Zagoria dissented 
from his colleagues on just this point (A. 144). 


The Trial Examiner’s response was that things are not 
always what they seem (A. 131): and that “. . . a lock- 
out is privileged under §§S(a)(1) and (3) because an 
employer need not await the union's strike but may shut 
down at his own time to encourage acceptance of his 
terms. But here the employer did not shut down: on the 
contrary his tactic imposed hardship on the employees 
while enabling him to continue operations without im- 
pediment, and indeed at lower labor costs than under the 
last expired contract” (A, 134). To this finding and con- 
clusion there are at least three short answers: 


First, the Company's operations were impeded—it suf- 
fered from an inability to make future commitments for 
its products because it had no contract and no other firm 
assurance that there would be no strike (A. 31). 


Second, unlike the lockout situation, here the employees 
had the option cither to continue work on slightly less 
attractive terms for the time being, and strike later, or 
to strike immediately. 


10“) the membership, through its control of Union policy, 


could end the dispute and terminate [the burden of working 
under the Company's temporary changes and reductions] at any 
time simply by agreeing to [the Company's] terms, .. .” Brown, 
supra, at 289. 
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Third, and most significant of all: There is no require- 
ment in the Act that bargaining weapons be mutually 
immolating. Such a contention was made but specifically 
rejected in Insurance Agents, supra, at 496. 


The underlying rationale is obvious. Congress specif- 
ically built the Act upon the bed-rock of collective bar- 
gaining, and the use of “‘economic pressure devices”’ 
which frequently have ‘‘. . . the most serious effect upon 
individual workers .. .’’ is recognized as ‘‘. . . part and 
parcel of the process of collective bargaining”’’ (Insurance 
Agents, supra, at 489 and 495). Therefore, it inevitably 
follows, and the Supreme Court has held, that neither the 
Board nor any third party can be permitted to sit in judg- 
ment upon the economic weapons selected by the parties. 
American Ship, supra, at 316-318; Brown, supra, at 283; 
Insurance Agents, supra, at 498-499. 


The Trial Examiner paid lip-service to this rule, A. 132, 
but sought to avoid it by invoking the ‘‘inherently de- 
structive’’ doctrine to support his otherwise unsupported 
conclusion that the Company’s conduct was unlawful. 
That doctrine, articulated by the Court in NLRB v. Erie 
Resistor Corp., supra, is, as noted earlier, limited to use 
against egregious employer conduct which foreseeably 
would ‘‘.. . greatly diminish, if not destroy, the right to 

. engag[e] ‘in protected concerted activities.’ ’’ Erie 
Resistor, supra, at 226. It is necessarily so limited and in- 
applicable to ‘‘ordinary’’ economic weapons because ‘‘there 
is nothing in the Act which gives employees the right to 
insist on their contract demands free from the sort of eco- 
nomic disadvantage which frequently attends bargaining 
disputes’? (American Ship, supra, at 313), because ‘‘. . . 
the Act... contemplate[s] resort to economic weapons 
should more peaceful measures not avail’? (American 
Ship, supra, at 317), even ‘*. . . economic pressure devices 

_ which ... frequently hav[e¢] the most serious effect 
upon individual workers ...’’ (Insurance Agents, supra, 
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at 489), and because ‘‘there are many economic weapons 
which an employer may use that either interfere in some 
measure with concerted employee activities or which are 
to some degree discriminatory and discourage union mem- 
bership and yet [are without] the prohibition of either 
§$8(a) (1) or (3)’? (Brown, supra, at 283). Were the Erie 
Resistor ‘‘inherently prejudicial’’ rule not so limited, the 
use of ‘‘ordinary’’ economic weapons as contemplated 
(and condoned) by Insurance Agents, Brown and Amer- 
ican Ship would be virtually precluded, even though it is 
clear that ‘‘. . . the use of economic pressure by the par- 
ties to a labor dispute . . . is part and parcel of the proc- 
ess of collective bargaining.’’ Insurance Agents, supra, at 
495. 


Indeed, analysis of Erie Resistor leads ineluctably to 
the conclusion that the rule therein enunciated is properly 
limited to employer conduct which (i) discriminates 
against employees who exercise §7 rights, (ii) the fore- 
seeable and inescapable consequences of which are to, 
(iii) create schisms within the bargaining unit, (iv) 
which continue in disruptive effect long after the imme- 
diate labor dispute is ended. 


In Erie Resistor an employer’s grant of super-seniority 
to permanent replacements for strikers was struck down 
despite evidence of legitimate employer business objec- 
tives because such action discriminated against employees 
exercising §7 rights, which discrimination had a foresee- 
ably destructive effect, both immediate and long-term, 
upon the union and the bargaining unit. By according 
permanent replacements super-seniority the employer dis- 
criminated between those who were on strike and those 
who were not, between those who left the strike and those 


who remained out, and between strikers with low pre- 
strike seniority and strikers with high pre-strike seniority. 


It was noted that such conduct not only **undermine[d] 
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the striker’s mutual interest”? inter se, but that such un- 
dermining continued far beyond the strike itself creating 
lasting cleavages which could render future bargaining 
difficult, if not impossible. 373 U.S. at 230-321. 


Applying this standard to the facts in the instant case, 
it is obvious that the Company’s temporary reductions 
were in no sense “inherently destructive’? within the 
meaning of the Erie Resistor doctrine. Here, unlike Erie 
Resistor, Great Dane and Fleetwood Trailer, there was 
no discrimination between any of the employees affected 
—all were affected uniformly, a factor which should, 
standing alone, preclude a finding of §8(a)(3) violation. 
American Ship, supra, at 313. Second, the economic pres- 
sure was only temporary, a factor tending to demonstrate 
only comparatively slight effect on the Union and the em- 
ployees, Brown, supra, at 288, and therefore precluding 
any long-term cleavages or schisms within the bargaining 
unit. Third, the employees at their option could have 
nullified the effect of the Company’s actions by calling an 
immediate strike—an option which was not available to 
the employees in Erie Resistor or Great Dane. Thus, the 
Company’s tactics were less destructive than a lockout 
which affords to the employees no choice whatever as to 
the timing of their own economic tactics against the em- 
ployer. And, as has been noted, an economic lockout is 
not inherently destructive conduct. American Ship, supra. 


Finally, we note the prognostication of both the Board 
and Court in Erie Resistor as to the consequences of the 
employer’s conduct. It is quite clear that these prognosti- 
cations were based upon actual evidence in the record 
of the impact, both immediate and long-term, resulting 


to the strikers and the union from employer’s conduct." 


11 “The company made its first official announcement of the 
super-seniority plan on June 10, and by June 14, 34 new em- 
ployees, 47 employees recalled from layoff status and 23 return- 
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In Erie Resistor the Court observed ‘‘the history of this 
strike and its virtual collapse following the announce- 
ment of the plan emphasize the grave repercussions of 
super-seniority.’? 373 U.S. at 231. (Emphasis supplied). 


That is, while the Court in Erie Resistor spoke of con- 
duct which was ‘‘inherently,’’ ie., ‘‘foreseeably and in- 
escapably,’’ destructive, it was careful to memorialize the 
actual consequences which (in retrospect, of course) it 
held the employer ‘‘must have’’ foreseen and which he 
thereby ‘‘must have’? intended. We submit that, where 
legitimate motivation is established, as here (Cf. Great 
Dane), ‘‘foreseeable and inescapable’? consequences may 
not be so prognosticated where the passage of time be- 
tween the employer’s action and the Tria] Examiner’s 
hearing fails to reveal any actual consequences. In other 
words, where the employer’s conduct is not ‘‘demon- 
strably ... destructive.’’ American Ship, supra, at 309; 
Brown, supra, at 282; Lane, supra, at 1210. 


ing strikers had accepted production jobs. The union, now 
under great pressure, offered to give up some of its contract 
demands, if the company would abandon super-seniority or go 
to arbitration on the question, but the company refused. In the 
following week, 64 strikers returned to work and 21 replace- 
ments took jobs, bringing the total to 102 replacements and re- 
called workers and 87 returned strikers. When the number of 
returning strikers went up to 125 during the following week, 
the union capitulated. 


“Following the strike’s termination, the company reinstated 
those strikers whose jobs had been filled (all but 129 were re- 
turned to their jobs), At about the same time the union re- 
ceived some 173 resignations from membership. By September 
of 1959, the production unit work foree had reached a high 
of 442 employees, but by May of 1960, the work foree had 
gradually slipped back to 240, Many employees laid off during 
this cutback period were reinstated strikers whose seniority was 
insufficient to retain their jobs as a consequence of the com- 
pany’s super-seniority policy” (373 U.S. at 224) (Emphasis 
added). 
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The rule could hardly be otherwise. The Board’s de- 
terminations of fact, when supported by substantial evi- 
dence in the record, are entitled to great weight, Brown, 
supra, at 292, but its authority to make value judgment 
policy decisions has been questioned, and, when such de- 
cisions have been found to be unsupported by factual evi- 
dence, they have been struck down. Insurance Agents, 
supra, at 499-500; Brown, supra, at 292; American Ship, 
supra, at 317-318. Indeed, in Insurance Agents the Court 
was most caustic in its denunciation of the Board’s action, 
agreeing with the Trial Examiner that it constituted 
‘‘mental pole vaulting with only presumption as a pole’’ 
to make policy decisions unsupported by any evidence 
in the record. 361 U.S. at 481-482, fns. 4 and 5. 


Here, there is no evidence whatever (and no finding) 
that the Company’s actions had any vitiating effect upon 
the Union—much less that they caused a ‘‘virtual col- 
lapse’? (Cf. Erie Resistor, supra, at 231) in the Union’s 
bargaining position. There is no evidence (and no find- 
ing, other than some ‘‘mental pole vaulting’’, as in In- 
surance Agents) that the Company’s actions had any 
effect upon the employees. To the contrary, the evidence 
in the instant case is that the Union continued vigorously 
and effectively to represent the employees for months 
after the Company’s actions. The numerous negotiating 
meetings which followed the Company’s actions of De- 
cember 19 showed no weakening whatever on the part of 
the Union in its bargaining position, but affirmatively dis- 
closed both that the Union took strong, indeed virtually 
inflexible, positions on the contract issues for a period 
of many months, and that an agreement was reached only 


after the Union had wrung additional bargaining con- 
cessions from respondent. <A. 130 at fn. 4; 143. The facts 
are thus strikingly similar to those in Lane, as reported 
at 418 F. 2d 1212. 
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Under such circumstances, and in view of the Court’s 
statements in Insurance Agents, Brown and American 
Ship, and the obvious reliance upon demonstrated fact 
in Erie Resistor, we submit that the Trial Examiner erred 
in making the value judgment decision, unsupported by 
any evidence, that the Company’s actions were ‘‘in- 
herently prejudicial to union interests,’? and that the 
Board erred in adopting that erroneous value judgment. 


The fact is that the record reveals that the temporary 
reductions were not discriminatory and did not discourage 
union membership or the exercise of 47 rights; they were 
neither ‘‘demonstrably’’ nor ‘‘inherently’’ destructive 
of employee rights or prejudicial to Union interests. Since 
the requisite important business considerations are con- 
ceded, and such considerations have been recognized as 
“legitimate and substantial’? within the meaning of 
§§ 8(a)(3), and (1), it follows that the temporary re- 
ductions did not violate §8(a)(3), or any other section 
of the Act. Therefore, the conclusion of the Trial Exam- 
iner and the Board to the contrary is error as a matter 
of law, and must be set aside. 


Ti 


The Company Lockout Was Lawful and the Board’s 
Decision to That Effect Should Be Sustained 


The Board, adopting the Trial Examiner’s findings 
and conclusions, held that the Company’s January 31, 
1967 lockout was privileged under American Ship. In 
No. 23,788 the Union secks review of that decision. The 
Company submits that the lockout clearly was lawful, 
and the Board’s decision to that effect should be sus- 
tained. This portion of the brief is addressed to this 
point. 


On January 31, 1967 the Company laid off all of the 
approximately 592 employees in the bargaining unit for 
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the purpose of bringing pressure on the Union to agree 
to a contract. The previous collective bargaining agree- 
ment had expired on November 30, 1966. A good-faith 
bargaining impasse in negotiations for a new contract 
had been reached prior to December 19, 1966, and neither 
party had made any substantial change in its contract 
proposal since that impasse had been reached. 


The rationale of American Ship quite clearly is broad 
enough to support the proposition that any good-faith 
bargaining lockout is a presumptively lawful economic 
weapon, whether before or after impasse. 


In 1968 the Board recognized this in Darling & Com- 
pany (1968), 171 NLRB No. 95, 68 LRRM 1133, aff’d 
(D. C. Cir. 1969) sub nom Lane v. NLEB, ... App. D. C. 

. 418, F.2d 1208. Under the rule in that case it can 
make no difference whether the previous impasse here 
even existed, much less whether it was ‘‘affected’’!? by 
any subsequent action of the Company. However, the 
fact is that the Company’s lockout qualifies as a privi- 
leged lockout under the more narrow, pre-Darling inter- 
pretation of American Ship, and therefore the conclusion 
of the Trial Examiner and the Board to that effect must 
be sustained. 


First, to establish a violation of §8(a)(1) it must be 
shown that an employer has interfered with, restrained, 
or coerced employees in the exercise of §7 rights. Ameri- 
can Ship, supra, at 208. But a lockout does not interfere 
with, restrain, or coerce employees in the exercise of their 
47 rights. American Ship, supra, at 308-309. Thus, even 


12 Before the Trial Examiner and the Board the General 
Counsel and the Union contended that since the temporary 
reductions were “inherently destructive” they so affected and 
altered the character of the previously-reached good-faith im- 
passe that the Company lost whatever rights it theretofore had 
under American Bhip. 
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if the Company’s prior actions were violations of §$8 
(a)(1), (3), or (5), the Company’s lockout, lawful as 
such, cannot be a violation of $8(a) (1). 


Second, to establish a violation of <8(a)(3), it must be 
shown that there was a discriminatory act and a resulting 
discouragement of union membership. Great Dane, supra, 
at 32. But a lockout of union members and non-members 
alike is not a discriminatory act and does not discourage 
union membership. American Ship, supra, at 312. Thus, 
even if the Company’s prior actions were violations of 
§§8(a)(1), (3) or (5), the Company’s lockout, lawful as 
such, cannot be a violation of §8(a) (3). 


Finally, the December 19 temporary reductions did not, 
as a matter of fact, and could not, as a matter of law, 
‘affect and alter the character’’ of the previously-reached 
good-faith bargaining impasse. 


A review of the minutes of the negotiating meeting of 
December 12, 1966 (Exhibit A, A.19-40), where the tem- 
porary changes and reductions were proposed, and the 
minutes of the negotiating meeting of December 15, 1966 
(Exhibit I, A.41-59), occurring thereafter but before the 
temporary changes and reductions were effectuated. and 
the minutes of the seven other negotiating meetings (Ex- 
hibits J through P, A.60-123) held after the effectuation 
of the changes and reductions, all reveal that the Union's 
adamant and unyielding position on its contract demands 
was, in fact, totally unaffected by either the December 19 
changes and reductions or the January 31, 1967 lockout. 
The Trial Examiner so found, A.136, and the Board con- 
curred, A141. 


To corroborate these assertions, the Company respect- 
fully invites the Court to peruse the aforesaid minutes. 
However, the Court need not feel compelled to do so, for 


the parties have stipulated sufficient significant and op- 
erative facts to enable the Court to conclude that the 
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Trial Examiner and the Board were correct: the Com- 
pany's lockout was privileged as a matter of law. 


The parties have stipulated (A.9 at para. 4) that a 
good-faith bargaining impasse was reached prior to De- 
cember 19, 1966, and that this good-faith bargaining im- 
passe continued up to the effectuation of the temporary 
reductions and changes on December 19. 


There is a further stipulation (A.9 at para. 4) that 
neither party made any substantial change in its bargain- 
ing proposal between the time when the good-faith bar- 
gaining impasse was reached prior to December 19, 1966 
through the commencement of the lockout on January 31, 
1967; the only disagreement here is whether the deadlock 
after December 19 continued to be a good-faith bargaining 
impasse which would serve as a (pre-Darling) condition 
prerequisite to respondent’s theretofore-existing American 
Ship privilege to lockout. That is, while the General 
Counsel and the Union were unwilling to stipulate that 
the deadlocked bargaining situation after December 19 
might continue to be characterized as an “‘impasse’’ per- 
mitting an American Ship type of lockout, they did stipu- 
late that the same deadlocked bargaining situation exist- 
ing prior to December 19 CONTINUED AFTER December 
19, and further continued until after the commencement 
of the January 31, 1967 lockout. 


The fact is that the Company’s December 19 actions 
had no effect whatsoever on the bargaining situation, 
whether that situation be characterized as a ‘‘deadlock”’ 
or an ‘‘impasse.’’ Prior to December 19, 1966, the parties 
had reached a good-faith impasse on several critical is- 
sues, including (i) contract expiration date, (ii) vacations, 
(iv) holidays, and (v) money. The parties were still 
deadlocked on these identical issues after December 19, 
1966, and they remained deadlocked on these identical 
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issues on (and after) January 31, 1967, when the lockout 
was commenced. Under these circumstances the rule in 
Taft Broadcasting Co.'* applies, viz.: 

«*. . . an impasse is no less an impasse because the 
parties were closer to an agreement than previously, 
and a deadlock is still a deadlock whether produced 
by one or a number of significant and unresolved dif- 
ferences in positions.’’ 163 NLRB 478. 


and the good-faith impasse must therefore be deemed to 
have continued. 


Furthermore, it is not the alleged egregiousness of em- 
ployer conduct which is determinative of the question of 
whether an impasse is a good-faith impasse; rather the 
question is whether the alleged unlawful employer con- 
duct caused or contributed to the impasse. Union Carbide 
Corporation (1967), 165 NLRB 254, aff’d (D.C. Cir. 1968), 
sub nom Oil, Chemical and Atomic Workers v. NLRB, . 
App. D.C. , 405 F.2d 1111; Delhi-Taylor Refining Di- 
vision (1967), 167 NLEB No. 8, 65 LRRM 1744, aff’d (Sth 
Cir. 1969), sub nom Hess Oil & Chemical Corporation v. 
NLRB, 415 F.2d 440. 


In Union Carbide the employer included a non-manda- 
tory bargaining item in its ‘‘final package’? proposal 
handed the Union just four days before the expiration of 
the old contract. The union immediately rejected the 
‘final proposal,’’ the contract expired, and the employer 
locked out. The Trial Examiner, finding that the em- 
ployer’s inclusion of the non-mandatory bargaining de- 


13 In Taft Broadcasting Co. (1967), 163 NURB 475, aff'd 
(D.C.Cir. 1968), sub nom American Federation of Television 
and Radio Artists v. NLRB, 179 App.D.C. 399, 395 F.2d 622; 
the issue was whether an impasse existed at the time the em- 
ployer effectuated several unilateral changes. There the Trial 
Examiner found no impasse because the parties had made prog- 
ress on some issues. The Board reversed, finding the existence 
of an impasse in the fact that there had been no progress on 
the “critical issues.” 
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mand caused the impasse, held the lockout unprivileged. 
The Board reversed, noting that the employer had merely 
‘proposed, not insisted’’ on, the nonmandatory bargain- 
ing matter, and that, regardless of the employer’s pro- 
posal of the non-mandatory item, it was ‘‘clear. . . that 
the parties were far from reaching agreement on the 
basic terms of the new contract.’’ Therefore, the Board 
concluded that ‘‘. . . the lockout . . . after impasse was 
reached on issues other than the pension-insurance matter, 
constituted permissible pressure in support of Respond- 
ent’s legitimate bargaining position.” 165 NLRB 256. 
(Emphasis added.) 


In Delhi-Taylor the Trial Examiner found that the par- 
ties had reached an impasse, but that the employer had 
insisted upon excluding certain employees from the pre- 
viously certified bargaining unit. The Board agreed with 
the Trial Examiner that this constituted a patent viola- 
tion of Section 8(a)(5). Nevertheless, the Board con- 


clnded that the employer’s subsequent lockout was privi- 
leged under American Ship. 


The issue, said the Board, was to ‘‘. . . determin[e] 
the impact upon the negotiations [of the employer’s un- 
lawful act].’’ To make this determination the Board re- 
viewed the factual record and found that the parties 
were ‘*. . . far apart on items which both parties deemed 
to be of fundamental significance . . .’’; that ‘*. . . the 
failure to reach agreement on [the major matters at issue] 
did not stem from [the employer’s insistence on the pro- 
posed exclusions];’’? and that the employer’s insistence 
‘© | | did not contribute to the impasse between the par- 
ties on [the major issues].’? Further, the major issues 
‘“‘were not settled during the course of the negotiations 
spread on the record, but the record fails to show that 
this was because the Respondent insisted on its proposed 
exclusion of laboratory and warehouse employees from the 
unit.’? 65 LRRM 1746. (Emphasis supplied.) Therefore, 
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the Board concluded, the employer’s otherwise lawful lock- 
out was not rendered unlawful merely because of the em- 
ployer’s independent unlawful acts, and dismissed the 
allegations of the complaint pertaining to the lockout. 65 
LRRM 1747. 


From these apposite Board decisions** two basic princi- 
ples of controlling importance here can be distilled: 


(1) Whether a good-faith impasse continues to be a 
good-faith impasse depends solely upon whether 
the parties continue to remain deadlocked on one 
or more significant contract issues. 


To affect an impasse, unlawful employer activ- 
ity must cause or contribute to the impasse; if 
the parties would have reached a good-faith im- 
passe on significant issues anyhow, unlawful em- 
ployer activity is immaterial on the question of 
the validity of the impasse. 


Applying these principles in the instant case, it be- 
comes clear that the impasse existing when the lockout 
was commenced on January 31, 1967 was the same good- 
faith impasse which had been reached prior to December 
19, 1966. The parties were deadlocked before December 19 
on basie contract issues. Obviously the temporary reduc- 
tions effectuated on that date for economic purposes did 
not contribute to that impasse; the parties were dead- 
locked after December 19, but on the same basic contract 
issues, not the temporary reductions of December 19, and 
therefore the reductions did not contribute to that im- 
passe. Delhi-Taylor, supra; Union Carbide Corporation, 
supra. In addition, since the parties were still deadlocked 
on the same significant contract issues both before and 
after December 19, the pre-December 19 good-faith im- 
passe continued unchanged, as a matter of law. Taft Broad- 
casting Co., supra. The Company’s lockout, accordingly, 


14 All of which have been affirmed by reviewing Courts of 
Appeals, two by this Court. 
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was a privileged one under American Ship even under 
the conception that the prior conduct of December 19 was 
violative of the Act. It follows that the Board’s adopted 
findings and conclusion with respect to the lockout are 
correct. 


CONCLUSION 


The Company’s temporary reductions were effectuated 
without unlawful motivation, in support of its bargaining 
position, and to forestall a possible strike later during its 
peak busy season, legitimate and substantial business jus- 
tifications for such action; moreover, the temporary re- 
ductions had no effect upon the Union or its bargaining 
position. Accordingly, that portion of the Board’s order 
which found such conduct to constitute a violation of 
§48(a)(1), (3) and (5) of the Act cannot be sustained; 
the Company’s petition in No. 23,827 should be granted, 
and, insofar as the Board’s order finds the Company has 
violated the Act and directs remedial action in connection 
with such violations, enforcement should be denied. 


For similar reasons, the Company’s later lockout was 
not a violation of the Act; that portion of the Board’s 
order so holding should be sustained; and the Union’s pe- 
tition in No. 23,788 should be dismissed. 
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On Petitions for Review and on Cross-Application for Enforcement of 
an Order of The National Labor Relations Board 


second 
BRIEF AND,SUPPLEMENTAL APPENDIX FOR 
THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE ISSUES 


No. 23,827 


Whether substantial evidence on the record as a whole supports the 
Board’s finding that the Company violated Section 8(a)(1), (3), and (5) 


of the Act by unilaterally discontinuing certain existing employee benefits 
which were not in issue in negotiations in order to force the Union to 


agree to the Company’s terms or call a strike. 


No. 23,788 


Whether the Board properly found that the Company did not violate 
Section 8(aX5) and (1) of the Act by locking out its employees. 


COUNTERSTATEMENT OF THE CASE 


This consolidated proceeding is before the Court upon petitions to re- 
view and cross-application for enforcement of a Decision and Order (S.A. 
125-145)! of the National Labor Relations Board issued against United 


States Pipe and Foundry Company (hereafter, “the Company”), on Decem- 
ber 16, 1969, and reported at 180 NLRB No. 61. The proceedings were 
consolidated by order of this Court. The Company has been permitted to 
intervene in Case No. 23,788. This Court has jurisdiction under Section 
10(e) and (f) of the Act, as amended (61 Stat. 136, 73 Stat. 519, 29 
U.S.C., Sec. 151, et seq.). 


1. THE BOARD’S FINDINGS OF FACT 


The Board found that the Company violated Section 8(a)(1),(3) and 
(5) of the Act by temporarily withdrawing employee benefits not in dispute 
in the negotiations because the employees were pressing for more favorable 


terms than offered by the Company, as a temporary measure designed to 


1 4a” references are to the printed Appendix, “S.A.” references, to the Supple- 
mental Appendix. References preceding a semicolon are to the Board’s findings; those 
following are to the supporting evidence. Portions of the record inadvertently omitted 
from the Appendix are reprinted nfrapapptaainbt. Hore as Seconol 
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compel the Union? to capitulate to the Company’s terms or to strike. 
The Board refused to find that the Company violated the Act by cutting 
wages back to the rate provided for in the expired contract after the Com- 
pany, with the Union’s assent, had increased those wages to the level of 
its last contract proposal. The Board also refused to find that the Com- 
pany violated the Act by locking out its employees after it had withdrawn 
the above-described employee benefits. The facts upon which the Board’s 


findings are based are summarized below. 


A. Background — the bargaining sessions 


The Company manufactures soil pipe and metal products at its plant 
in Chattanooga, Tennessee (S.A. 126; A. 2, 9, 12). The Union has had 
collective bargaining agreements with the Company and its predecessors 
since 1938 (S.A. 126; A. 12-13). The latest contract previous to the 
events here in question was due to expire on November 30, 1966 (S.A. 
126; A. 9). Accordingly, the parties met in bargaining sessions during 
October and November 1966 (S.A. 126; A. 10). Prior to November 30, 
1966, the parties reached tentative agreement on such matters as reporting 
pay, pay for attending conferences sanctioned by the Company, holiday pay 
(for the first year of the proposed contract), and Union dues checkoff (A. 
26-28). Neither party proposed changes in the provisions of the then exist- 
ing contract concerning jury pay, Sunday premium pay, or inclusion of 
time lost ney to lack of work in the computation of overtime pay (S.A. 
127-128; &. Hee 6). The Company had offered, inter alia, an increase in 
wage rates (S.A. 126; A. 10-11). The employees rejected the Company’s 
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last proposal because they wanted higher wages than those offered, a 1-year 


contract instead of the 2-year contract offered by the Company, and an arbi- 
$34 
tration clause (A. 21, 27,2. 6, 7) 


On November 29, 1966, in response to a Union inquiry concerning 
the terms of employment should the employees work after the expiration 
date, the Company proposed to operate under the terms of its last pro- 
posal (S.A. 127; A. 10). During negotiations the Company made it clear 
that “economic” provisions in the new contract, such as wages and vaca- 
tions, would not be retroactive to the expiration date of the old contract 
(S.A. 127; A. 12). On December 1, after receiving notice that the em- 
ployees would continue to work and with the Union’s assent, the Company 
placed in effect the terms of its last contract proposal, including increased 
wage rates, with the mutual understanding that bargaining would continue 
(S.A. 127; A. 10-11). 


The union membership, at a meeting held sometime between Novem- 
ber 29 and December 12, authorized its negotiating committee to call a 
strike. ‘However, upon being informed that more would be accomplished 
by continued negotiations than by a strike, the membership agreed to con- 


tinue working and left the decision whether to strike, and if so, when, in 


3 At this time and thereafter the parties were also unable to agree on overtime pay 
for Saturdays, certain vacation and holiday pay provisions, and pension contributions, 
among other items (A. 25, 28-29, 81-82). Nearly the same issues were unresolved by 
the time of the December 15 bargaining session (A. 48). However, after the Company’s 
lockout of January 31, 1967 (A. 82), the expiration date of the contract became more 
important at each successive meeting until, at the March 9, 1967 session, the Federal 
Mediation and Conciliation Service representative stated that it was the most important 
issue (A. 96). The Company consistently urged that November 30 be the expiration 
date instead of sometime in late winter or early spring because it did not “want the 
expiration date to be a period when we would be most hurt by a work stoppage and 
under the most pressure” (A. 82, see also 92, 97, 112-113, 114-115). 


the hands of the committee. The Company was aware of this development 
at the time of the next bargaining session on December 12 (S.A. 127; A. 
22-23, 34). 


B. The proposals of December 12 


The meeting of December 12 began with a discussion of the new con- 
tract, on which an impasse continued to exist, and the strike authorization 
(S.A. 127; A. 20-30). During this conversation the Union representative 
repeatedly assured the Company that it had no plans to strike the plant 
and did not want to do so (S.A. 127; A. 22, 23). After a short recess, 
the Company announced its intention to impose certain changes in the 
terms of employment to be effective from December 19 until the parties 
agreed to a contract (S.A. 127-128; A. 31). The changes consisted of dis- 
continuance of reporting pay, pay for time spent in conferences (except 
when called by the Company), holiday pay (including Christmas Day and 
New Year’s Day, 3 weeks away), jury pay, double time for Sundays, in- 
clusion of time lost due to lack of work in computation of overtime, 
checkoff — all of which were provided for by the last expired contract 
and had previously been tentatively agreed upon by the parties — and va- 
cation pay (S.A. 127-128; A. 19). The Company also retumed to the 
wage rates provided for in the last expired contract, thereby cancelling the 
December 1 wage increase (ibid.). None of the changes had any effect on 
the Company’s last proposal, which remained open for acceptance by the 
Union (S.A. 128; A. 19, 31, 33, 39). 


The Company repeatedly stated that it was willing to discuss the “pro- 
posed” changes with the Union at any time (S.A. 128; A. 11, 31, 33). In 
its December 12 notice to the employees advising them of the “temporary 


proposed changes to become effective December 19, 1966” the Company 


stated its readiness to meet with the Union at any reasonable time to dis- 
cuss the proposed changes (S.A. 128; A. 19). 


The stated reason for the withdrawal of benefits contained in the old, 
and contemplated in the prospective, contracts was “to bring economic 
pressure upon [the Company’s] employees to agree to [the Company’s] 
proposals . . . rather than to continue to work until the summer busy 
season* when a strike would be most disruptive of the [Company’s] busi- 
ness” (S.A. 128-129: A. 11-12)5 When the Union again assured the Com- 
pany that it was “not the intent of this committee to pick a time that 
might be advantageous to us to strike . . . as long as the Company is bar- 
gaining in good faith,” the Company replied that, in any event, future 
commitments for contracts could not be made so long as there was the 
threat of a strike (S.A. 129; A. 34). At various times the Company as- 
serted that the possibility of a future strike would adversely affect “future 
plans” and “bidding on jobs that may appear” (A. 31). However, it gave 
no concrete instances of actual or potential losses other than stating that 
“if we get a big order to ship in March or April and then have a strike, 
we would be in a real problem” (A. 34). Immediately prior to the end 
of the meeting the Union stated that, regardless of the “‘sanctions” im- 
posed by the Company, it did not intend “to put any threat upon the 


4 The soil pipe industry is seasonal, with the period of low demand in the winter and 
the period of peak demand in the summer. During the winter months the Company 
produces materials for stock for the summer months, but reduces the workweek to 
four, and sometimes to three, days (A. 12). 


5 In its brief to the Trial Examiner the Company conceded that one of the reasons 
for its action was that it “would rather risk a strike in the winter months rather than 
in the summer busy season... .” (S.A. 129, n. 2). Moreover, after the lockout of 
the employees, discussed infra, the Company stated at the March 31, 1967, bargaining 
session, “to be perfectly frank and very blunt about it, we would have preferred that 
the plant be shut down on the 30th of November instead of the Ist of February” 
(A. 100). 


Company of a work stoppage during the period of negotiations” (A. 39).6 
Later, the Union negotiator stated that the “‘sanctions’” imposed “will not 
stampede [the employees] into doing anything rash. We still intend to 
work.” The Company was then asked whether it would be any more able 
to go after big jobs by reason of the proposed changes and a Company 
negotiator replied that the withdrawal of benefits ““would compensate to 
some extent for not being able to go after it” (A. 36). | 


C. Implementation of the proposals; the lockout; the contract 


During the December 12 and 15 bargaining sessions the Union pro- 
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tested the proposed changes as “punitive action,” “sanctions,” and a “club 
over [the employees’] heads to try to invoke a strike,” but did not dis- 
cuss them in detail at either meeting (S.A. 129; A. 11, 33-34, 36, 39, 54 
55).?. The Company put the changes into effect on December 19 and the 
employees continued to work under the.altered terms (S.A. 129; A. 11). 
The parties failed to reach agreement at the bargaining session of January 
9, 1967 (S.A. 129; A. 60-76). On January 31, the Company locked out 
and laid off the 592 employees in the bargaining unit for the purpose of 
compelling acceptance of the Company’s proposed contract (S.A. 129; A. 
12). After further bargaining sessions, a contract was signed effective 


6 At the December 15 bargaining session, still before the effective date of the reduc- 
tions in benefits, the Company acknowledged that “You [the Union] have told us’ the 
Union intends to continue to work and negotiate and not to strike, and as I have said, 
that assurance is fine, but what we want is a contract and security” (A. 55). 


7 During the December 15 meeting the Union pointed out that the Company’s 
“sanctions” deprived the employees of pay for Christmas Day and New Year’s (S.A. 
129, n. 3; A. 54, 55). However, the Union also stated during this session that the 
Company had “not bothered the people too much by putting these sanctions” and that 
the Company's action on the proposed changes “doesn’t help you [the Company] ‘get 
a contract” (S.A. 129, n. 3; A. 55, 57). 


ssh 3,5), 
May 13, 1967, and the lockout ended (S.A. 129-130; A. 14, Aet=t=5>. That 


final contract made no provision for arbitration or time and one-half for 
Saturday work, and contained essentially the same pension agreement as 
originally proposed by the Company. The final contract was not for 1 
year (as proposed by the Union) or 2 years (as originally proposed by the 
Company) but was for 3 years, and expired on November 30, 1969 


“SSF 255,726 
proved Wain nefits and increased wages (S.A. 130, n. 4). 


- On the other hand, the final contract contained im- 


II. THE BOARD’S CONCLUSIONS AND ORDER 


The Board found that the Company violated Section 8(a)(1), (3) and 
(5) of the Act by reducing benefits on December 19, 1966, to provoke a 
strike or force an agreement to its terms at a time when the Company 
had, in fact, offered increases in wages and a continuation of nearly all 
of the employee benefits affected (S.A. 135). The Board further found 
that such reductions of benefits did not substantially affect the parties’ 
bargaining positions and that consequently, the Company’s lockout of Janu- 
ary 31, 1967, was lawful (S.A. 135-136). The Board ordered the Company 
to cease and desist from engaging in the unfair labor practices found, to 
reimburse its employees for losses due to its withdrawal of benefits of De- 
cember 19, 1966, and to make records available and post appropriate no- 
tices (S.A. 137-138). But the Board refused to include in the reimburse- 


ment portion of its order the employees’ losses due to the Company’s 


8 The Company pension proposal and the final pension agreement have not been re- 
printed here owing to their length. Stipulated Exhibits E and D reveal that the Com- 
pany pension proposal — for the same pension agreement provided in the existing con- 
tract — and the final pension agreement are virtually identical notwithstanding 
Union’s desire during the negotiations to modify the existing agreement (A. 29, 4. 6). 


reduction of wage rates back to the rates provided for in the expired con- 
tract for the reason that the employees had no statutory right to continue 
receiving the new proposed wage rate until a new contract was executed 
(S.A. 137). 


ARGUMENT 


THE COMPANY VIOLATED SECTION 8(aX1), (3), AND (5) OF 
THE ACT BY UNILATERALLY WITHDRAWING EMPLOYEE 
BENEFITS ON DECEMBER 19, 1966. 


A. The Company’s withdrawal of bene- 
fits violated Section 8(a)(1) and (3) 


1. Introduction and controlling principles 


Section 8(a)(1) of the Act forbids an employer to “interfere with, re- 
strain, or coerce employees in the exercise of the rights guaranteed in Sec- 
tion 7”, which, in material part, affords employees “the right to self- 
organization, to form, join, or assist labor organizations [and] to bargain 
collectively through representatives of their own choosing * * *.” Section 8 
(a)(3) forbids an employer by “discrimination in regard to hire or tenure 
of employment or any term or condition of employment to encourage or 
discourage membership in any labor organization.” 


As the Supreme Court held in N.L.R.B. v. Great Dane Trailers, 388 
U.S. 26, 33-34 (1967), although Section 8(a)(3) proscribes discrimination 
only where there is an intent to encourage or discourage union member- 
ship, some employer conduct “‘is so ‘inherently destructive of employee 
interests’ that it may be deemed proscribed without need for proof of an 
underlying improper motive. Labor Board v. Brown, [380 U.S. 278,] at 


10 


287: American Ship Building Co. v. Labor Board, {380 U.S. 300,] at 311. 
That is. some conduct carries with it ‘unavoidable consequences which the 
employer not only foresaw but which he must have intended,” and thus 


bears ‘its own indicia of intent.” Labor Board v. Erie Resistor Corp., 
[373 U.S. 221,} at 228, 231.” 


Similarly, the Supreme Court has held that an employer who discharged 
employees in the mistaken belief that they had engaged in misconduct in 
the course of protected activity “plainly violated” Section 8(a)(1) “what- 
ever the employer’s motive. * * * Defeat of [Section 7] rights by em- 
ployer action does not necessarily depend on the existence of an anti-union 
bias.” In the case presented, the Court stated, “It is the tendency of those 
discharges to weaken or destroy the Section 8(a)(1) right that is controlling.” 
N.L.R.B. v. Burnup & Sims, Inc., 379 U.S. 21, 22-23 (1964). 


Further, even if the employer comes forward with counter explana- 
tions for his conduct, the Board may “strike the proper balance between 
the asserted business justifications and the invasion of employee rights in 
light of the Act and its policy.” Jd. at 33-34. Thus, as the Court said 
in Great Dane Trailers, supra, 388 U.S. at 34, “if it can reasonably be 
concluded that the employer’s discriminatory conduct was ‘inherently de- 
structive’ of important employee rights” no specific proof of subjective 
motive is necessary and the Board may find a violation even if the em- 
ployer comes forward with evidence that the conduct was prompted by 
“business considerations;” and even if the tendency to adversely affect em- 
ployee rights is “comparatively slight” (Brown Food, supra, 380 U.S. at 
289), no specific evidence of subjective motive is needed if the employer 
fails to come forward with “legitimate and substantial justifications for 


the conduct.”? 


9 The Company’s contention (Br., pp. 27-28) that in such a case proof of an actual 
“unlawful motive” is required under American Ship Building v. N.L.R.B., 380 U.S. 300 
(cont’d) 
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The Company errs in suggesting (Br., pp. 17-18, 31-33) that proof of 
actual discouragement of protected activity is required. As the Supreme _ 
Court stated in Radio Officers’ Union v. N.L.R.B., 347 U.S. 17, 50-51 (1954), 
“subjective evidence of employee response was not contemplated by the 
drafters and . . . such proof [of actual effect] is not required where encour- 
agement or discouragement can be reasonably inferred from the nature of 
the discrimination.” 347 U.S. at 51. 


In N.L.R.B. v. Great Dane Trailers, supra, 388 U.S. at 34, the Court re- 
emphasized the principle by stating that “once it is proved that the employer 
engaged in discriminatory conduct which could have adversely affected em- 
ployee rights to some extent, the burden is upon the employer to establish that 
it was motivated by legitimate objectives ....” (Some emphasis added.)!0 


9 (cont'd) (1965), must fail. As observed in Erie Resistor, the determination of 
“motive” in such a case is, in reality, a choice between rival interests. Christensen & 
Svanoe, Motive and Intent in the Commission of Unfair Labor Practices: The Supreme 
Court and the Fictive Formality, 77 Yale L.J. 1269, 1326-1327 (1968). And the 
balance to be so struck between these disparate interests remains (as to lockouts as 
well as other employer actions adverse to employees’ protected activities) a primary 
consideration of the Act and function of the Board. Laclede Gas Co. v. N.L.RB., 
421 F.2d 610, 616-618 (C.A. 8, 1970), and articles cited in note 17 thereto; Lane v. 
N.L.R.B., App. D.C. —_, 418 F.2d 1208, 1211-1212 (1969); MLR.B. v. Fleet- 
wood Trailer Co., 389 U.S. 375, 378-380 (1967); N.L.R.B. v. David Friedland Paint- 
ing Co., 377 F.2d 983, 988-989 (C.A. 3, 1967). See also, Summers, Labor Law in the 
Supreme Court: 1964 Term, 75 Yale LJ. 59, 72-73 (1965); Oberer, The Scienter | 
Factor in Section &a}(1) and (3) of the Labor Act: Of Balancing, Hostile Motive, 
Dogs and Tails, 52 Cornell L.Q. 491, 507 (1967); Getman, Protection of Economic 
Pressure by Section 7 of the National Labor Relations Act, 115 U. Pa. L. Rev. 1195, 1201- 
1202 (1967). 


10 Contrary to the Company's suggestion (Br. pp. 32-33), no different view is indi- 
cated by the pre-Great Dane decision in Erie Resistor, supra, That case reaffirmed: 
Radio Officers’ rationale that specific evidence of subjective intent and of actual dis- 
couragement is not an indispensable element of proof where the natural foreseeable con- 
sequence of employer discrimination is to discourage union activities. 373 U.S. at.227- 
228. And in this context the very statement in Erie Resistor seized upon by the Com- 
pany to support its position — that the destructive effects of the super-seniority credit 
there involved “emphasize the grave repercussions of super-seniority” (id. at 231) — 
demonstrates that its contention is without merit. For, clearly, the Court was con- 
cemed with the natural “repercussions” of the employer’s conduct — whether “em- 
phasized” by virtual destruction of the union or not. 
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As we show infra, pp. 12-15, the Company’s withdrawal of benefits 


was discriminatory and inherently destructive of employees’ statutory rights; 


wv 
and even if the prospect of discouragement be regarded as,comparatively 


slight.” no legitimate and substantial business reasons for the withdrawals 


were shown by the Company. 


The Company’s withdrawals were discriminatory and 
inherently destructive of employees’ statutory rights 


As shown supra. p. 5 , on December 19, 1966, the Company dis- 
continued various kinds of fringe benefits (including holiday pay, premium 
pay for Sundays. call-in pay, and pay for jury duty) in order to cause em- 
ployees either to exert pressure against the Union to accept the Company’s 
bargaining position, or to strike immediately (that is, during the slow season) 
(see infra, pp. 26-27). There can, of course, be no doubt that an employee’s 
decision about what position to take vis-a-vis his bargaining representative, 
and whether or not to strike, constitutes both activity protected by Section 
7 of the Act and union “membership” within the meaning of Section 8(a) 
(3). For this reason, an employer cannot lawfully penalize employees for 
their disagreements with, or attempts to influence, their union’s bargaining 
position.!! Nor may an employer deliberately coerce his employees in 
order to provoke them into striking, any more than he may exercise co- 


ercion in an effort to induce employees to refrain from striking.'2 Cf. 


11 VERB. v. Nu-Car Carriers, Inc., 189 F.2d 756, 760 (C.A. 3, 1951), cert. denied, 
342 US. 919: NLRB. v. Acme Mattress Co., Inc., 192 F.2d 524, 526-528 (C.A. 7, 
1951); NLRB. v. Local 138, International Union of Operating Engineers, 293 F.2d 
187, 189-190, 197-198 (C.A. 2, 1961); N.L.R.B. v. E.W. Buschman Co., 380 F.2d 255, 
256.258 (C.A. 6, 1967), cert. denied, 389 U.S. 1045. 


12 See, ¢.g., Erie Resistor, supra; United Packinghouse, Food and Allied Workers Inter- 
national Union v. N.L.R.B., ___ App. D.C. __, 416 F.2d 1126, 1130, cert. denied, 
(cont'd) 
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Local 833 v. N.L.R.B., 112 App. D.C. 107, 111, 300 F.2d 699, 703 
(1962), cert. denied, 370 U.S. 911. The Company’s withdrawal of bene- 
fits from employees in order to achieve these purposes violated Section 
8(a)(1) and (3), for it not only tended to interfere with, restrain, or coerce 
employees in such decisions, and to encourage such employer-desired con- 
duct, but constituted “discrimination” against them, “in regard to [a] 
term or a condition of employment” within the meaning of Section 8(a) 
(3), even though all the unit employees were thus victimized. 


It cannot be seriously denied that the Company’s action in discon- 
tinuing fringe benefits which its employees had previously enjoyed tended 
to have such an effect on their exercise of their statutory nghts. Indeed, 
the Company’s concession (Br. p. 6) that such action was intended to 
cause the employees to capitulate or strike virtually precludes the Com- 
pany from contesting the Board’s inference that its conduct tended to 
achieve its intended purpose. It would appear to suffice therefore to con- 
clude with the statement from Great Dane, supra, 388 U.S. at 32, that 
“the extinction of . . . benefits for . . . employees [who participate] in 


12 (cont’d) 396 U.S. 903; N.L.R.B. v. Bell Aircraft Corp., 206 F.2d 235, 237-238 
(C.A. 2, 1953). Section 7 of the Act provides, 


“Employees shall have the right to self-organization, to form 
join, or assist labor organizations, to bargain collectively through 
representatives of their own choosing, and to engage in other 
concerted activities for the purpose of collective bargaining or 
other mutual aid or protection, and shall also have the right to 
refrain from any or all of such activities * * * ” 


13 Textile Workers Union v. Darlington Mfg. Co., 380 U.S. 263, 271-276 (1965); 
N.L.R.B. v. National Garment Co., 166 F.2d 233, 238 (C.A. 8, 1948), cert. denied, 
334 U.S. 845; Majestic Molded Products v. N.L.R.B., 330 F.2d 603, 606-607 (C.A. 2, 
1964); N.L.R.B. v. Zelrich Co., 344 F.2d 1011, 1013-1014 (C.A. 5, 1965); Stark Cera- 
mics, Inc. v. N.L.R.B., 375 F.2d 202, 203-206 (C.A. 6, 1967); N.L.R.B. v. Southern 
Beverages, 423 F.2d 720. 
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protected concerted activity surely may have a discouraging effect on either 
present or future concerted activity.” But the Company contends that the 
Board’s unfair labor practice finding here is barred as a matter of law by 
certain Supreme Court decisions, principally American Ship Building v. 
N.L.R.B.. 380 U.S. 300 (1965). which held that an employer did not vio- 
late the Act by effecting a conventional bargaining lockout under circum- 


stances similar to those presented here.4 To this we now turn. 


3. The Company’s withdrawal of benefits is 
not privileged under American Ship Building 


a. The Company’s conduct did not constitute a “lockout” 


As the Board here held, there is no question that on December 19, 


1966, after the parties had reached an impasse in negotiations, the Com- 


pany could have locked out its employees under American Ship Building 
Co. v. N.L.R.B., supra, 380 US. 300. As the Board noted, however, it 
does not necessarily follow that “the ‘lesser’ action of withdrawing pre- 
mium pay, holiday pay, call-in pay, etc., was also lawful” (S.A. 131). Cf. 
N.L.R.B. v. Gaynor News Co., Inc., 197 F.2d 719, 723 (C.A. 2, 1952), 
aff'd, 347 U.S. 17 (1954);15 Krambo Food Stores, 106 NLRB 870, 876- 


14 American Ship partly relied, however, on a finding that employees’ statutorily pro- 
tected right to strike does not include the right exclusively to determine the timing and 
duration of all work stoppages. 380 US. at 309-310. As we show infra, pp. 22-24, 
in the case at bar the Union (as the Company knew) had no intention of effecting a 
stoppage, and the Company effected the December 1966 withdrawals while permitting 
the employees to remain on the job. 


15 The employer there contended that since under the then-existing proviso to Sec- 
tion 8(3) he could require membership in the union as a condition of employment, a 
“lesser” form of discrimination (payment of vacation benefits and higher wages to 

(cont'd) 
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879 (1953). Indeed, “there is not and cannot be any simple formula which 
readily demarks the permissible from the impermissible lockout.” American 
Ship, supra, 380 U.S. at 341 (Goldberg, J., concurring). 


The Court in American Ship and its predecessor case, N.L.R.B. v. 
Truck Drivers Local Union No. 449, 353 U.S. 87 (1957) (hereinafter re- 
ferred to as “Buffalo Linen’), held that the Act contemplates the use of 
the lockout in the bargaining process. For that construction, the Court 
placed substantial reliance upon the “correlative use of the terms ‘strike’ 
and ‘lockout’” throughout the Act as well as clear confirmation. from its 
legislative history that Congress did not intend to prohibit the lockout 
while protecting the strike. 380 U.S. at 314-315.1© The established mean- 
ing of the term “lockout” for at least 70 years has been “a cessation of 
the furnishing of work to eBaplovees in an effort to get for the employer 
more desirable terms.”!7 The Company’s withdrawal of employee benefits 


° ~7@ 

15 (cont’d) union members only) was also legal. The Second Circuit characterized 
this as a “feeble . . . argument, which we speedily reject.” Jd. at 723. It held that 
the proviso was an exception to what otherwise would be unlawful under Section 8(3) 
and that the “lesser” discrimination, not being within the proviso, was unlawful. Sim- 
ilarly, in this case, if the Company’s tactics run afoul of any subsection of Section 
&(a), they cannot be privileged even though arguably “less severe” than a full-fledged 
lockout. 


16 The full list of provisions linking the two terms cited by the Court in Buffalo Linen, 
supra, 353 US. at 92, n. 16, includes Sections 8(d\(4), 203(c), 206, and 208. 61 Stat. 
140, 153, 29 U.S.C. Sections 158(d\(4), 173(c), 176, 178. 


17 Iron Molders’ Union No. 125 of Milwaukee, Wis. v. Allis-Chalmers Co., 166 Fed. 45, 
52 (C.A. 7, 1908); Betts Cadillac Olds, Inc., 96 NLRB 268, 282-283 (1951) (citing cases 
defining the term alternatively as work cessations, shut downs, termination of employ- 
ment, etc.); Laclede Gas Co., supra, 421 F.2d at 615, n. 9. See, €.g., 19 United States 
Industrial Commission, Final Report 863 (1902) (hereafter, “Industrial Commission”), 
AB.A., Labor Law Section 12-14 (1952); Roberts, Dictionary of Industrial Relations, 
228 (1966); U.S. Bureau of Labor Statistics, Dept. of Labor, Bull. No. 1630, Handboo. 
of Labor Statistics 1969, at p. 13. 
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of December 19. 1966, clearly did not amount to a “lockout” as that term 
has commonly been understood in American labor relations nor as intended 
by Congress or the Court.48 And the mere fact that the Act contemplates 
the lawful use of “lockouts” in some fashion does not legitimize all em- 
ployer pressure tactics or the particular on-the-job pressure exerted here. 


b. | The Company’s conduct was conducive to a more substantial 
adverse impact than a conventional lockout upon the employees” 
right to bargain collectively 
The Board properly refused to extend the rationale of American Ship 
to the Company’s withdrawal of benefits here. For, the unilateral with- 
drawal of benefits is conducive to a more substantial adverse impact upon 
the employees’ right to bargain collectively than is the conventional lock- 
out. As the Board pointed out (S.A. 134), the Company’s withdrawals 


. . . imposed hardship on the employees while enabling 
[the Company] to continue operations without impedi- 

' ment, and indeed at lower costs than under the last 
expired contract [and forced the employees] to the 
alternative of stopping work altogether (at the risk of 
replacement) or of working under terms inferior to 
those recently enjoyed although aware that their Em- 
ployer had offered increases, not reductions, in pay. 
(S.A. 134.) 


The Board was therefore warranted in concluding that the withdrawals 
were “‘inherently . . . prejudicial to union interest.’ American Ship, 380 
U.S. at 311” (S.A. 134). 


18 Thus, the Company’s attempts (Br., pp. 9, 25) to equate its conduct with the “partial 
lockout” involved in Laclede Gas, supra, must fail. The Eighth Circuit’s characterization 
as a “lockout” of the layoff of over one-half of Laclede’s employees was expressly 
based on the fact that “[i]t was a refusal by Laclede to furnish available work to its 
regular employees.” 421 F.2d at 615. 
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The possibility of a lockout is a definable risk which the employees 
can measure, with some degree of certainty, in determining whether to 
exercise their Section 7 right to bargain collectively. That possibility may 
be limited by the employer’s natural reluctance to cease production, just 
as the possibility of a strike may be limited by the employees’ natural 
reluctance to cease working and receiving income. But the possibility and 
extent of withdrawal or reduction of benefits and other terms of employ- 
ment are not predictable or self-limiting. As the Board noted, to allow 
the novel tactic used here raises the questions, “‘Can [an employer] dis- 
charge all the employees, or can he pick them off one by one and day by 
day (in some ‘non-discriminatory’ order, alphabetically, perhaps), until the 
Union capitulates? (Can he virtually compel a strike, and resultant replace- 
ment, by cutting away all benefits of employment above the statutory 
minimum wage?” (S.A. 135). Such a penalty might amount to a con- 
structive discharge (S.A. 133),!9 and surely the right to utilize economic 
weapons does not extend this far. Cf., Burnup & Sims, supra, 379 U.S. 
21. Moreover, in such a case the employees may see the economic bene- 
fits flowing from years of collective bargaining vanish in a relatively short 
period of time with no end in sight. ) 


19 E.g., Retail Store Employees Union Local 880 v. N.L.R.B., App. D.C. - 
419 F.2d 329, 332 (1969); N.L.R.B. v. Vacuum Platers, 374 F.2d 866, 867 (C.A: 7, 
1967) (reduction to part-time employee status); Bausch & Lomb Optical Co. v. N.LR.B., 
217 F.2d 575, 577 (C.A. 2, 1954) (employee McGill — demoted and wages reduced to 
one-third of former salary). See also, N.L.R.B. v. Holly Bra of California, Inc., 405 
F.2d 870, 871-872 (C.A. 9, 1969); N.L.R.B. v. Tennessee Packers, Inc., Frosty Morn 
Division, 339 F.2d 203, 204 (C.A. 6, 1964). 


These cases demonstrate that, contrary to the Company’s contention (Br., p. 20), 
the temporary replacement of lawfully locked out employees in Brown Food, supra, 
380 U.S. 278, bears no resemblance to a constructive discharge. In Brown no one 
lost his job permanently and it is doubtful that permanent replacement would have 
been condoned. See infra, pp. 27-28, n. 26. But in a constructive discharge the formal 
“discharge” emanates from the employee's resignation after working conditions have 
been made too onerous to permit the employee to continue working. , 
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The Company points out (Br., p. 29) that in that event the employees 


have but to capitulate to its terms. But the impact of the power to use 
these tactics extends beyond the immediate period of their use. Cf., Erie 


Resistor. supra, 373 U.S. at 231. From the employees’ standpoint, the 
anticipation of the use of such tactics is likely to have a more demoral- 
izing effect on bargaining from its inception than a lockout. The protec- 
tion afforded “‘pressure tactic” deteriorations in employment terms, if 
given the status of a lawful bargaining lockout, will not necessarily depend 
upon whether impasse has been reached. Detroit Newspaper Publishers 
Ass'n vy. N.L.R.B., 372 F.2d 569, 572-573 (C.A. 6, 1967); Lane v. N.L.R.B., 
supra, App. D.C. , 418 F.2d 1208. Furthermore, whereas an em- 
ployer will normally be reluctant to cease production, there would be far 
less reason for him to hesitate in utilizing the tactic at issue here. Indeed, 
there might well be compelling incentive to use it as early as feasible, for 
it permits production at less cost than otherwise. That the Company here 
recognized this factor and, at least in part, acted for this purpose, is 
shown by its negotiator’s comment that the withdrawals would “com- 
pensate” the Company for possibly not being able to bid on some future 
contracts (A. 36). And where, as here, benefits are withdrawn during a 
slack season when the employer is cutting back production for reasons un- 
related to the bargaining, there would be little point in calling a strike to 
protest such pressure tactics. The employees’ option to strike is something 
less than an empty right in these circumstances, for in doing so they would 
risk permanent replacement. N.L.R.B. v. Mackay Radio & Telegraph Co., 
304 U.S. 333 (1938). Thus, in reality, employees in such a case may 


20 As the Board noted (S.A. 135), there is no authority to the effect that such a 
protest strike would not render the employees vulnerable to replacement, “and even 
if that should become the law, it is a harsh application to expect such foresight from 
employees faced with this novel tactic.” 
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be faced with the alternative of capitulating to any contract terms (above 
the statutory minimum) which the employer elects to demand, or working 
under those or even lower terms for an indefinite period of time. In short, 
the Company’s tactics go beyond “‘esist[ing] the demands made of it in 
the negotiations and [securing of] modification of these demands” (American 
Ship, supra, 380 U.S. at 309), and become, instead, dictation of the terms of 
employment. Such tactics have a far greater effect on contemporaneous ne- 
gotiations and, potentially, on the year-round relationship between the em- 
ployer and employees than do lockouts, for the employees in this case 
have every reason to anticipate the use of such tactics at the earliest’ stage 
of bargaining. 


Thus, the Company’s tactics here were inherently destructive of the 
employees’ right to bargain collectively and participate in union activity. 
The Company relies for its contrary assertion (Br., pp. 16-18, 28, 34) on 
the fact that its withdrawals had no apparent short-term effect on the bar- 
gaining — that is, that the Union stated at the bargaining table that the 
withdrawals had ‘not bothered the people too much” (A. 55). “[O]ne 
would normally expect a union agent to make [such statements] during 
the course of negotiations” when faced with this novel tactic as an as- 
surance that it would continue hard bargaining: cf., American Ship, supra, 


380 U.S. at 333 (Goldberg, J., concurring). But they do not negate the 


natural tendency of the Company’s tactics to impair the employees’ right 
to bargain collectively in the long run. And the Act does not require that 
the inherently destructive effect of the Company’s actions have “immediate 
manifestations.” Radio Officers’ Union, supra, 347 U.S. at 51. 


The Company further argues (Br., pp. 13, 28, 32) that its withdrawal 
of benefits was conducive to only a “‘comparatively slight” effect, if. any, 
on employee interests (quoting and relying on Brown Food, supra, 380 U.S. 
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at 289). We submit that this is without merit. The Brown Food case in- 
volved a lockout by a non-struck employer during a whipsaw strike. It was 
the non-struck employer’s temporary replacement of lawfully locked-out 
employees after the struck employer resumed business which was in issue. 
The Court found that the “added [employee] dissatisfaction, with its re- 
sultant pressure on membership,” attributable to the employer’s remaining 
open was “‘comparatively insubstantial.” 380 U.S. at 288. Once the em- 
ployees in that case had been locked out, the hiring of temporary replace- 
ments as a “defensive measure” (id. at 284) when the struck employer 
reopened with replacements could not have been considered by the em- 
ployees as “threatening their jobs.” Jd. at 288. It would appear that the 
only real effect of such conduct could have been to lengthen the employer’s 
“staying power” during the whipsaw strike. Meltzer, The Lockout Cases, 
1965 Sup. Ct. Rev. 87, 111. That is, it merely served to “blunt the ef- 
fectiveness of an anticipated strike” as would stockpiling of inventories or 
transferring of work to another plant. Brown Food, supra, 380 U.S. at 
283. But there is a significant difference between the issue in Brown Food 
and in this case. The question here is not whether lawfully locked-out em- 
ployees” exercise of their statutory rights tends to be affected by their em- 
ployer’s remaining open for business, for the employees here were not then 
being locked out. Nor does this case present the question of whether an 
unfair labor practice finding based on the questioned conduct would pre- 
clude effective use of a lawful defensive lockout — indeed, the Company 
here subsequently made effective use of a lawful offensive bargaining lock- 
out. Here, the employees’ job rights not only were “threatened,” but were 
directly affected by the Company’s unilateral withdrawal of their benefits 
while on the job. The Company’s action here was calculated not to ease 
the effects of a strike upon itself, but to provoke one or to force the 


Union to capitulate to the Company’s terms. As shown above, the likely 
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effects of the withdrawals in this case on the right to bargain collectively 


and to participate in union activities are greater than those of a bargaining 
lockout or of the hiring of temporary replacements once employees have 
been lawfully locked out. 


But even assuming, arguendo, that the likely effects of the Company’s 
withdrawals were “‘comparatively slight,” the Company’s conduct violated 
Section 8(a)(1) and (3). For, as we will show, infra, pp. 21-25, no matter 
how insubstantial the employees’ interest in being protected from retaliatory, 
discriminatory treatment, that interest “looms large” when compared with 
the insubstantial business interest asserted by the Company in this case. 
See N.L.R.B. v. David Friedland Painting Co., 377 F.2d 983, 989 (C.A. 3, 
1967). 


The Company’s conduct cannot be justified as employer “self-help” 
to counter union economic pressure or by the other employer inter- 
ests claimed to have been served. 


The Company’s actions were not justified as permissible “self-help” to 
counter union pressure or by the business interests claimed to have been 
served. An employer has the right to hire permanent replacements “to 
protect and continue his business” during a strike (N.L.R.B. ». Mackay 
Radio & Telegraph Co., supra, 304 U.S. at 345): a right of “self-help” to 
discharge employees engaging in slowdowns, etc., “to cope with these co- 
ercive tactics” (/nternational Union, UAW vy. Wisconsin Employment Re- 
lations Board, 336 U.S. 245, 264 (1949)); a right of “self-help” to lock 
out when faced with a whipsaw strike (Buffalo Linen, supra, 353 U.S. at 
96); and a right to temporarily replace locked-out employees as ‘“‘a defen- 
sive measure to preserve the multi-employer group in the face of the whip- 
saw strike” (N.L.R.B. v. Brown Food, supra, 380 U.S. at 284). But, as held 


in Erie Resistor. even the right to use such “‘self-help” ceases when it be- 
comes, in effect, an offer of individual benefits to induce strikers to aban- 
don a strike or a threat of loss of benefits to the same end. 373 USS. at 
230-231 (1963). Thus, when discriminatory employer conduct, which 
would otherwise be privileged as “self-help” to defend against union eco- 
nomic pressure, changes from defense of an employer’s position to Tetali- 
ation against employees for protected activities, it exceeds the scope of 
its privilege.2 

In the instant case there was no union economic pressure for the 
Company to defend against. The employee bargaining representative re- 
peatedly' assured the Company — before and after the “proposed” with- 
drawal of benefits was announced — that the employees did not intend to 
strike (A. 34, 39, 55). Moreover, the Company plainly had sufficient 
stock to fill its immediate needs even if it had really been faced with an 
imminent strike, for the Company spent its winter months producing 
stock for its summer busy season (see p. 6, n. 4, supra). In view of the 
Union’s ‘assurances and the fact that the withdrawal was effected in the 
middle of the period of lowest demand for the Company’s products, it 
cannot be said that the Company acted to prevent economic loss.” In 


21 The balance so achieved is inherent in the statutory scheme and controls the 
permissible scope of various employer actions other than efforts to continue operations 
during a strike. One of the statutory purposes set forth in Section 1(b) is to prevent 
“the interference by either [employees or employers] with the legitimate rights of the 
other...” 61 Stat. 136; 29 US.C. Sec. 141(b). Thus, even though an employer may 
ordinarily protect his property rights by refusing to permit outsiders to distribute union 
literature on his premises, he “may not affirmatively interfere with organization.” 
N.L.R.B. v. Babcock & Wilcox Co., 351 U.S. 105, 112 (1956). (Emphasis added). 


22 Unlike American Ship, supra, 380 U.S. at 327-335 (Goldberg, J., concurring), there 
was no long history of past strikes by the Union and the power to strike was not in 
the hands of the membership, but was in the hands of the negotiators who repeatedly 
assured the Company that there would be no strike. Thus, there was no reasonable 
“fear of a strike at a time strategically selected by the [union] to cause it maximum 
damage . . . .” Jd. at 328-329. 
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any event, the Company in fact accepted those assurances, but effected the 
withdrawals to force the Union to capitulate to the Company’s terms or 
to strike. The withdrawal of benefits involved herein, therefore, cannot 
be defended as privileged “self-help” to counter union pressure.2 


Hence, to justify its withdrawal of benefits the Company does not 

_ and cannot invoke compelling business interests such as the need to con- 
tinue operations during a strike or its right to fire employees who it honestly 
believes are guilty of misconduct — both of which, important as they are, 
have been held in other contexts to be insufficient to justify employer 
action which tends to coerce employees in the exercise of their statutory 
rights. Erie Resistor, supra, 373 U.S. 221; Burnup & Sims, Inc., supra, 
379 U.S. 21. Instead, the Company asserts that it needed to have an im- 
mediate labor agreement in order to bid on some unidentified future con- 
tracts free of any possible work stoppage (Br., p. 29). This contention is 


analogous to the speculative claim that production would be adversely af- 


fected by unionization which was rejected in Allis-Chalmers vy. N.L.R.B.. 
162 F.2d 435, 440 (1947), cited with approval in Radio Officers’, supra, 
347 U.S. at 45. The assertion is even more speculative here in view of 
the Union’s assurances that no strike was in the offing; the Company’s ap- 
parent acceptance of those assurances; the fact that the employees had 
been producing stock for the busy season for at least 3 months prior to 
the Company’s withdrawals and, in any event, the busy season was not to 
begin for at least 4 months; and the Company’s failure to demonstrate any 
tangible loss it suffered or would suffer due to its fear of a possible future 
work stoppage. See p. 6, supra. Moreover, the withdrawals were hardly 


23 Even if the withdrawals had been used to counter union pressures, the Company’s 
attempt to force a strike at a time of its own preference by unilaterally withdrawing 
employee benefits inexorably was contingent upon coercion of the employees into 
forcing their bargaining representative to call a strike. Compare Erie Resistor, supra, 
373 US. at 231. 
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calculated to produce an atmosphere conducive to the agreement which 
the Company claims to have sought. See, Meltzer, The Lockout Cases, 
1965 Supreme Ct. Rev. 87, 104-105. 


Thus, even if the Company’s discriminatory withdrawal of benefits 
was “‘comparatively slight” in its likely effect on the employees’ rights to 
be insulated in their jobs from reprisals for participation in protected con- 
certed activity and to bargain collectively, such likely effect ‘looms large” 
when compared to the speculative possibility that the Company might have 
difficulty in bidding on some future contracts due to the possibility of a 
work stoppage. See, N.L.R.B. v. David Friedland Painting Co., supra, 377 
F.2d at 988-989. Great Dane requires that even where employer conduct 
has a “comparatively slight” tendency to discourage union activity, the em- 
ployer must come forward with evidence of “substantial” business reasons 
to justify its conduct (388 U.S. at 34). Thus, the employer must show 
that his “interest in pursuing the conduct at least balances the harm in- 
flicted on the rights of the employees.” Lane v. N.L.R.B., supra, App. 
D.C. at ___, 418 F.2d at 1211. See also, Laclede Gas Co. v. N.L.R.B., 
supra, 421 F.2d at 618. Clearly, the Company’s interest in bidding on future 
contracts was not so endangered by the remote possibility of a future strike 
as was the employees’ interest in the free exercise of their statutory rights. 


We submit, therefore, that the Board was reasonable in concluding that 
the right to lock out recognized in American Ship does not carry with it 
the right to impose reduction of benefits while employees are on the job 
and that since the Board properly balanced the conflicting interests of the 


24 Indeed, the Union negotiator informed the Company that the withdrawal of bene- 
fits of December 19, 1966, “doesn’t help you get a contract” (A. 57). And agreement 
was not reached until May 1967, after the Company lawfully locked out its employees 
for 3 months. 
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employer and employees in this case, its decision is entitled to stand. While 
it is true that the Board cannot “regulate the choice of economic weapons 
that may be used as part of collective bargaining” N.L.R.B. v. Insurance 
Agents’ International Union, 361 U.S. 477, 490 (1960), that case cannot 
be read to allow the commission of unfair labor practices to exact contract 
concessions. See The Crestline Co., 133 NLRB 256, 258 (1961). Indeed, 
it has long been recognized that violations of other provisions of the Act 
may so affect the bargaining process as to establish a violation of the duty 
to bargain. N.L.R.B. v. Express Publishing Co., 312 U.S. 426, 437 (1941). 
And whereas the Board lacked ‘ta more specific charter than Section 8(b) 
(3)” for condemning the tactics involved in Jnsurance Agents’, supra (361 
U.S. at 499), Section 8(a)(3), involved herein, was enacted to protect em- 
ployees ‘where the employer is strong enough to impress his will without 
the aid of law” and where “unfair pressure [is] exercised by discrimination 
in terms of employment as well as by actual discharge.” I Legislative His- 
tory of the National Labor Relations Act (hereinafter ““Leg. Hist. NLRA™’) 


1414 (remarks of Senator Wagner).> 


25 N.L.R.B. v. Great Falls Employers’ Council, Inc., 277 F.2d 772 (C.A. 9, 1960), 
does not suggest a different result here. That case involved a lawful employer lockout 
to counter the impact of a whipsaw strike during which the employer recalled em- 
ployees to work for enough time each week to disqualify them from unemployment 
compensation. Although the court in that case relied, in part, on Jnsurance Agents’ 
for its holding that such recall practices did not violate Section 8(a\3), such conduct 
was necessary “to make the lockout, and its normal results fully effective.” Jd. at 
776. See Brown Food, supra, 380 U.S. at 289. Furthermore, it was subsequently 
determined that the employees in Great Falls had no right to unemployment compen- 
sation under any circumstances. Thus, the employer’s recalling of the locked-out em- 
ployees in fact resulted in a windfall for them. 


It is difficult to perceive a basis for determining that furnishing employees with 
work under the established terms of employment in order to prevent them from re- 
ceiving unemployment compensation constituted “discrimination” under Section 8(a)(3). 
As we have shown, the Company in the instant case was not threatened by union eco- 
nomic pressure and did not withdraw employee benefits in support of a lockout. It 
imposed discriminatory conditions on its employees while keeping them on the job, 
thereby violating Section 8(a)(1) and (3). 
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B. The Company's withdrawal of benefits is inconsistent 
with its duty to bargain and constitutes a refusal to 
bargain in good faith in violation of Section 8(a)(5) 


1. The withdrawals reveal a purpose necessarily 
inconsistent with the purposes of the Act and 
the process of collective bargaining 


The Board found that the Company’s unilateral withdrawal of benefits 
on December 19, 1966, was “deliberately calculated to promote a strike” 
and concluded that “when one party to the bargaining takes action which 
has a work stoppage as at least one of its objects, such conduct is inimical 
to the statutory purposes and reveals a purpose inconsistent with good-faith 
bargaining” (S.A. 132-133). The Board also noted that because the tactic 
used by the Company enabled it to impose hardship on the employees 
while it continued operations without impediment “and indeed at lower 
labor costs than under the last expired contract,” it lacked some of the 
“economic justification” of the lock-out — ie., the Company did not shut 
down to avert a strike at an unpropitious time (S.A. 134). The Board 
found, therefore, that the Company violated Section 8(a)(5) by withdraw- 
ing employee benefits unilaterally. We submit that that determination is 
proper. 


The Board’s conclusion that the Company’s withdrawal of benefits 
was at least in part calculated to provoke a strike is amply supported by 
the record evidence. It is clear that the employees understood this to be 
the Company’s purpose (A. 36, 39, 54-55). The Company itself contended 


before the Trial Examiner that its withdrawals were prompted in part by 


the fact that it “would rather risk a strike in the winter months rather 
than in the summer busy season” (S.A. 129, n. 2). And finally, after the 
lockout, a Company spokesman admitted at the bargaining session of March 


27 


31, 1967, that “we would have preferred that the plant be shut down on 
the 30th of November instead of the Ist of February” (A. 100). See p. 
6 of the Company’s brief. 


Section 8(a)(1) and (3)’s “‘specific warrant for * * * condemnation’ 
of the Company’s conduct here not only distinguishes this case from Jnsur- 
ance Agents, supra, 361 U.S. at 488 and 490, but renders the Company’s use 
of such independently unlawful pressure tactics a violation of Section 8(a) 
(5) as well. See supra, pp. 2425. Moreover, the Board was warranted in 
concluding that the Company’s interjection into the negotiations of the 
“proposed” withdrawals in order to provoke a strike by the employees at 
an advantageous time evinced a purpose inconsistent with good faith bar- 
gaining and statutory goals. Thus, the design and effect of the “weapon” 
used here must be distinguished from the conventional lockout involved in 
American Ship. Moreover, “[s]uch provocation may poison the atmosphere 
more than a clear-cut lockout. While the familiar, but elusive, ideal be- 
hind mature bargaining is the subordination of power considerations to: 
‘responsible’ persuasion, the candid resort to power may be less harmful 
than disingenuous tactics designed to provoke the other side to throw the 
first stone.” Meltzer, Single Employer and Multi-Employer Lockouts Under 
the Taft-Hartley Act, 24 U. Chi. L. Rev. 70, 76-77 (1956). It is also clear 
that provocation of a strike is ‘far more inimical to fundamental employee 
rights than an outright lockout” (S.A. 133). For during a lockout, em- 
ployees may not be permanently replaced,* but during a strike they are 


26Feldesman and Koretz, Lockouts, 1966 Boston U. L. Rev. 324, at 335-336; Oberer, 
Lockouts and the Law: The Impact of American Ship Building and Brown Food, 51.Cor- 
nell, L. Q. 193, 221-222 (1966). But cf., Meltzer, Lockout Cases, supra, p. 20, at 104-105. 
Even in the whipsaw strike situation, not here presented, the Supreme Court has refused 
to pass on whether permanent, instead of temporary, replacements may be hired by non- 
struck employers. Brown Food, supra, 380 U.S. at 292, n. 6. Cf., Morand Bros. Beverage 
Co. v. N.LR.B., 190 F.2d 5376, 582-583 (C.A. 7, 1951). In the opinion of at least 


28 


subject to permanent loss of employment. Mackay Radio & Telegraph, 
supra, 304 U.S. 333. And, again, an employer’s provocation of a strike 
“to preserve his option legally to employ replacements” may “poison the 
atmosphere more than a candid resort to a lockout and might also create 
bargaining gaps that might otherwise be avoided in the bargaining process.” 
Meltzer, Lockout Cases, supra, p. 20, at 104-105. 


Moreover, the Company’s tactic permitted the employer to dictate the 
terms of employment by offering the employees the alternatives of pro- 
posed Company terms for a fixed period or something worse for an indef- 
ifinite period. So-called “Telative bargaining strength” may prompt a party 
to imitiate economic pressure early in the game to win better terms, but 
such a weapon as unilateral withdrawal of benefits or reduction of terms 
of employment in the hands of employers would constitute a bargaining 
victory in its own right. There is a distinct difference between economic 
weapons, such as the strike or the lockout, used by a union or an em- 
ployer “to try to secure what it cannot obtain through bargaining” (HK. 
Porter v. N.L.R.B., 397 U.S. 99, 109 (1970)) and a bargaining tactic which 
enables an employer unilaterally to impose terms which it did not even 
hope to “obtain through bargaining.” We submit that the latter is not a 
permissible use of economic coercion. 


No different result is suggested by Laclede Gas, supra, 421 F.2d 610, 
where the employer, by locking out its construction and maintenance em- 
ployees and ceasing all construction activities, engaged in a conventional 


26 (cont’d) two of the Justices, such replacement would not have been permissible. 
380 US. 'at 293 (Goldberg, J., and The Chief Justice, concurring). Moreover, the 
Board has ruled that the employer may not hire temporary replacements, to say nothing 
of the hiring of permanent replacements, after having initiated a bargaining lockout. 
Inland Trucking Co., 179 NLRB No. 56 (1969). 
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bargaining lockout, in which it withdrew all of the work from some of 
the employees.?” As we have shown supra, pp. 17-19, 27-28, the consequences 
which flow from the fact that the Company was able to exert economic 
pressure without even partially ceasing its operations distinguish this case 
from Laclede Gas as well as from American Ship. 


2. The withdrawals constitute an outright refusal 
to bargain in violation of Section 8(a)(5) 


The Company’s position with respect to its so-called “proposed” with- 
drawal of conference, reporting, holiday, vacation and jury pay, double time 
for Saturdays, etc., clearly shows that the Company did not intend to, nor 
did it in fact, bargain in good faith with the Union as to the imposition 
of the altered terms. The Company’s stipulated intention to use the with- 
drawals as a weapon to compel acceptance of its terms (A. 11) makes 
improbable, to say the least, its contention (Br., pp. 10-11) that it was 
willing to engage in good-faith bargaining with the Union about them. 
As the Board noted, “‘‘weapons,’ as distinguished from [sincerely proposed ] 


terms of employment, are scarcely a fit subject for ‘bargaining’” (A. 132). 


In fact, the interjection of such “weapons” into the bargaining context in 
the guise of “proposals” would seem to make the process a mockery of 
good-faith bargaining. 


In any event, the Company evidenced no desire to sincerely “bargain” 
about the withdrawals, but in actuality effected the withdrawals without 
giving the Union any real opportunity to bargain about whether such action 
should be taken. Thus, the Company posted a notice to the employees of 


27 Cf. NIL.R.B. v. Buzza-Cardozo, 205 F.2d 889 (C.A. 9, 1953), cert. denied, 346 
US. 923: N.LR.B. v. Kennametal, Inc., 182 F.2d 817, 819 (C.A. 3, 1950). 
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the “proposed” withdrawals on the same day it announced them, before 
any reasonable time for discussion had elapsed, and put them into effect 
on the date then specified, only seven days later (A. 19). When asked 
how long the withdrawals would remain in effect, the Company replied, 
“Sndefinitely” (A. 31). Although it stated that it would “discuss” the 
withdrawals with the Union at any time (A. 31), the Company took the 
position that they “will become effective a week from today” (A. 31-32). 
(Emphasis added). It further stated that the “proposed” withdrawals “‘are 
temporary expedients which the Company feels are reasonable and justified 
under the present situation....” (A. 33), a representation which well war- 
ranted the Union negotiator’s comment, “I’m not sure that there’s any point 
in saying a lot” (A. 33). Such conduct ran afoul of the well settled prin- 
ciple that an employer who is under a statutory duty to bargain with a 
representative of his employees violates his duty when he thus effects uni- 
lateral alterations, without affording the representative a real opportunity 


to consult with respect to matters regarding which he is required to bar- 
gain. N.L.R.B. v. Katz, 369 U.S. 736, 747 (1962); N.L.R.B. v. Crompton- 
Highland Mills, 337 U.S. 376 (1949). More specifically, unilateral with- 
drawal or diminution of benefits tends to expand and aggravate the bargaining. 
issues and violates Section 8(a(5). N.L.R.B. v. Katz, supra, 369 U.S. at 
744,28 The “opportunity” for “discussion” of the withdrawals which the 


2 ynilateral reduction or termination of benefits and unilateral imposition of adverse 
working conditions have been held to violate Section 8(aX(5) in a variety of situations: 
N.LR.B. v. K-D Mfg. Co., 419 F.2d 467 (C.A. 5, 1969) (Christmas gifts); A. H. Belo 
Corp. v. N.L.R.B., 411 F.2d 959, 969-970 (C.A. 5, 1969), cert. denied, 396 U.S. 1007 
(annual wage increase); King Radio Corp. v. N.L.R.B., 398 F.2d 14, 17 (C.A. 10, 1968) 
(no-talking rule); N.L.R.B. v. Scam Instrument Corp., 394 F.2d 884 (C.A. 7, 1968), 
cert. denied, 393 U.S. 980 (insurance benefits); Leeds & Northrup Co. v. N.L.R.B., 

391 F.2d 874 (C.A. 3, 1968) (year-end bonus); N.L.R.B. . Safway Steel Scaffolds Co. 

of Georgia, 383 F.2d 273, 280 (C.A. 5, 1967), cert. denied, 390 U.S. 955 (wage re- 

duction); N.L.R.B. v. United Nuclear Corp., 381 F.2d 972 (C.A. 10, 1967) (severance 
(cont'd) 
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Company asserts it gave the Union was at best illusory. Korn Industries v. 
N.L.R.B., 389 F.2d 117, 120 (C.A. 5, 1967); N.L.R.B. v. Huttig Sash & 
Door Co., 377 F.2d 964, 968 (C.A. 8, 1967); Industrial Union of Marine 
& Shipbuilding Workers v. N.L.R.B., 320 F.2d 615, 620 (C.A. 3, 1963), 
cert. denied, 375 U.S. 984. 


There is no merit to the Company’s contention (Br., pp. 9-10, 23, n. 
9) that Insurance Agents’, supra, Laclede Gas, supra, and Katz, when read 
together, mean that an employer may temporarily alter conditions of em- 
ployment without bargaining. The Court’s observation in Jnsurance Agents % 
supra, 361 U.S. at 497, n. 28, that there was no evidence therein that 
“the practices that the union was engaging in” were “‘designed to be per- 
manent conditions of work,” was clearly directed to the fact that the 
union never attempted to “establish” any working conditions — temporary 
or permanent — but only engaged in harassing tactics. See N.L.R.B. ¥. 
Katz, supra, 369 U.S. at 746-747. It is true that Laclede Gas Co., supra, 
421 F.2d 616, held that neither party must bargain “over the timing of 
a strike or a lockout .. . . the violation, if there is one, is the tactic used 
rather than the failure to bargain over its use.” But as shown above, the 
“tactic used” by the Company here constituted a violation of the Act. 
Absent the Company’s attempt to give its withdrawal of benefits the form 


28 (cont'd) pay); Stark Ceramics, Inc. v. N.L.R.B., supra, 375 F.2d at 206 (Christmas 
bonus); V.L.R.B. v. Frontier Homes Corp., 371 F.2d 974, 980 (C.A. 8, 1967) (alter- 
ation of seniority policy for layoffs); N.L.R.B. v. Zelrich Co., 344 F.2d 1011 (CA. 5, 
1965) (Christmas bonus); N.L.R.B. v. Citizens Hotel Co., 326 F.2d 501, 505 (C.A. 5, 
1964) (same); N.L.R.B. v. Brown-Dunkin Co., 287 F.2d 17, 20 (C.A. 10, 1961). See 
Fibreboard Corp. v. N.L.R.B., 379 U.S. 203, 224-225 (1964) (Stewart, J., concurring). 
See also, N.L.R.B. v. Proof Co., 242 F.2d 560 (C.A. 7, 1957), cert. denied, 355 U.S. 
831; Lloyd A. Fry Roofing Co. v. N.L.R.B., 216 F.2d 273 (C.A. 9, 1954); Armstrong 
Cork Co. v. N.L.R.B., 211 F.2d 843 (C.A. 5, 1954); Oughton v. N.L.R.B., 118 F.2d 
486 (C.A. 3, 1940), cert. denied, 315 U.S. 797, N.L.R.B. v. Whittier Mills Co., 111 F.2d 
474 (C.A. 5, 1940). 
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of a lockout, there would be little question that its conduct amounted to 
a unilateral alteration of terms of employment in violation of Section 8(a) 


(5) under Katz. We submit that the substance of that conduct remained 


the same, notwithstanding the Company’s attempt to characterize it as 
something else. 


The limitation on the scope of Katz which is advanced by the Com- 
pany would carve out a wholly arbitrary exception to the employees’ 
statutory right to participate (through their bargaining representative) in 
decisions affecting their working conditions.2? Clearly, an employer’s uni- 
lateral imposition of so-called “temporary” conditions of employment equally 
deprives the employees of their voice in determining such conditions. More- 
over, “temporary,” “‘pressure-tactic” alterations in employment conditions 
may be effective for extended periods; for example, in this case the Com- 
pany indicated that the withdrawals would remain in effect “indefinitely” 
(A. 31). We submit that “[r]egardless of how characterized, the changes 
altered conditions of employment and were therefore unlawful.” Industrial 
Union of Marine & Shipbuilding Workers v. N.L.R.B, supra, 320 F.2d at 
620. Furthermore, a rule which permitted unilateral imposition of work- 
ing conditions so long as they were not wanted in the final agreement 
would invite evasion of the obligation to bargain before putting bargaining 
demands into effect. An employer could obtain a particular condition of 
employment for a substantial period of time by merely putting it into 


29 «Under a system of individual bargaining, the wage scale is established by the 
employer alone. The management is both the executive and the legislative agency of 
the plant. Under collective bargaining, however, the conditions of employment are 
established jointly by the management and the workers’ representatives. The majority 
representatives and the employer should constitute the joint legislative body to estab- 
lish conditions of employment for all.” 79 Cong. Rec. 2337 (remarks of Congressman 
Boland); 2 Leg. Hist. - NLRA 2441. 
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effect without notice to the statutory representative. Thus, to sanction 
the Company’s unilateral action here would, we submit, “of necessity 
obstruct bargaining, contrary to the congressional policy” (369 U.S. at 
747) to an even greater extent than the unilateral conduct outlawed in 
Katz. 


The statement in American Ship that “the employer can institute uni- 


laterally the working conditions he desires once his contract with the union 
has expired” (380 U.S. at 316) was simply the Court’s shorthand reference 
to a statement in the Board’s brief in that case (p. 24) that an employer 
“has the right, after a bargaining impasse, to impose unilaterally the terms 
which the union has rejected (citing, inter alia,] N.L.R.B. v. Crompton- 
Highland Mills, Inc., 337 U.S. 217, 224-225 (1949) . . . .” (Emphasis 
added). In Crompton-Highland Mills the Court had noted that it is not 
necessarily inconsistent with the Act’s requirement of good faith bargain- 
ing for an employer to implement the contract proposals for a wage in- 
crease which it had presented to the union during negotiations even though 
the union may have rejected those terms. But, to our knowledge, no 
court has ever applied that distinction to pressure tactics such as the Com- 
pany’s “proposed” withdrawal of benefits which admittedly were never 
incorporated in a bona fide Company proposal prior to impasse. See cases 
cited, 337 U.S. at 224-225. See also, N.L.R.B. v. Bonck Co., 74 LRRM 
2103, 2105 (C.A. 5, 1970); N.L.R.B. v. Southern Coach & Body Co., 336 
F.2d 214, 217 (C.A. 5, 1964); N.L.R.B. v. Tex-Tan, Inc., 318 F.2d 472, 
481 (C.A. 5, 1963); N.L.R.B. v. U.S. Sonics Corp,, 312 F.2d 610, 615 
(C.A. 1, 1963). Nor was the Court in American Ship concemed with a 
situation where a temporary elimination of benefits was used as a tactical 
bargaining device to compel employees to accept the employer’s contract 
proposals. It was simply restating the Board's position, which it found 


unpersuasive, that an employer possessed considerable bargaining power to 


counterbalance the employees” strike power since he could maintain the 
status quo or implement his own contract proposals, and that, therefore, 
the additional power to lock out the employees was unwarranted. 


For the foregoing reasons, we submit that the Company violated Sec- 
tion 8(a)(5) by unilaterally withdrawing employee benefits on December 
19, 1966. 


ll. THE BOARD PROPERLY FOUND THAT THE COMPANY DID 
NOT VIOLATE SECTION &(a)(1) AND (3) BY LOCKING OUT 
ITS EMPLOYEES 
The Board properly found (S.A. 135-136) that the Company’s unlaw- 
ful withdrawal of benefits did not cause the continuation of the impasse 
in negotiations and that, consequently, the Company’s lockout of January 
31, 1967, was lawful under American Ship, supra. American Ship petti- 
nently held that an employer does not violate Section 8(a)(1) and (3) of 
the Act “when, after a bargaining impasse has been reached, he temporarily 
shuts down his plant and lays off his employees for the sole purpose of 
bringing economic pressure to bear in support of his legitimate bargaining 
position.” 380 U.S. at 318. The Union does not contend (Br., p. 19) 
that, absent the alleged effect on the bargaining of the Company’s with- 
drawal of benefits, the Company’s lockout would be unlawful. We submit 
that “illegal though it was, the Company’s action had no effect on the 
bargaining” (S.A. 136). 


The parties stipulated (A. 9) and the Board found (S.A. 131) that a 


bona fide impasse in negotiations existed at least until December 19, 1966, 


30 The Court also indicated in note 5 at page 306 that the same would be true if a 
Section 8(aX5) charge were involved. 
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when the Company effected its withdrawal of employee benefits. The 
parties also stipulated that neither the Union nor the Company made “‘any 
substantial change in its proposal for a new collective bargaining agreement 
thereafter and prior to March 9, 1967” (A. 9). As the evidence shows and 
the Board found, the Union expressed its irritation over the Company’s 
withdrawals at several meetings but, notwithstanding that irritation, re- 
mained firm in its bargaining position. See p. 7, supra. In fact, the 
Union’s position remained substantially the same for several months even 
after the Company’s lockout. The matters on which the parties were dead- 
locked in late November 1966 — duration of the contract, wages, arbitra- 
tion, Saturday overtime, vacations and pensions — remained in issue at least 
until March 9, 1967. See note 3, p. 4, supra. The expiration date of 
the prospective contract did not become a significant issue until after the 
Company’s lockout of January 31, 1967 (A. 82). Thus, it is clear that 
although the Company’s December 19. 1966, withdrawals were calculated 
to provoke a strike or bring about the Union's capitulation, they failed to 
do so and had no significant effect on the issues over which the parties 
were deadlocked. 


The introduction into bargaining of a proposal involving a non- 
mandatory subject of bargaining does not render unlawful a bargaining 
lockout subsequent to an impasse to which insistence on that subject did 
not contribute. Oil, Chemical and Atomic Workers International Union, 
Local 3-89 v. N.L.R.B., App. D.C. , 405 F.2d 1111 (1968), cert. 


denied, 393 U.S. 914. And even where an employer violates the Act by 


insisting on an unlawful contract proposal, such conduct does not render a 
post-impasse bargaining lockout unlawful where that insistence does not in 
fact frustrate bargaining or contribute to the impasse. Hess Oil & Chemical 
Corp. v. N.L.R.B., 415 F.2d 440 (C.A. 5, 1969), cert. denied, 397 U.S. 916. 


In the instant case, as in Hess Qil, the withdrawals had no demonstrable 
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effect on the bargaining and the impasse and subsequent lockout would have 
occurred even if the Company had not unlawfully withdrawn employee bene- 
fits. We submit that the Company in this case locked out its employees to 
support its bargaining position after a good faith impasse and that the lock- 
out was clearly lawful under American Ship." " 


CONCLUSION 


For the reasons stated herein, it is respectfully submitted that the pe- 
titions for review should be denied, and that a judgment should issue en- 
forcing the Board’s order in full. 


ARNOLD ORDMAN, 
General Counsel, 
DOMINICK L. MANOLI, 
Associate General Counsel, 
MARCEL MALLET-PREVOST, 
Assistant General Counsel, 
NANCY M. SHERMAN, 
DAVID E. ROSENBAUM, 
Attorneys, 
National Labor Relations Board. 


July 1970. 


31 As indicated by Mr. Justice White, concurring, in American Ship, supra, 380 U.S. 
at 324-325, and as held by the Board in Darling & Co., 171 NLRB No. 95 (1968), 
affirmed sub nom. Lane v. N.L.R.B., supra, ___ App. DC.___, 418 F.2d 1208, in 
some instances even absent an impasse an employer may lawfully exercise his right to 
lock out in support of his bargaining position under American Ship. 
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SUPPLEMENTAL APPENDIX A 


(STIPULATED EXHIBIT E — US. Pipe and Foundry con- 
tract proposal of Oct. 10, 1966] 


ARTICLE V1 
Hours of Work, Shif: Differential and 
Overtime Premium Pay 


A. The werk Week and pay periog wil, bo 
Ao day to 7:00 A. 
is Mone. wever, the normal wors 
week of an employee shuil be those hoir. 
between his no; tarting time on 
(not earlier than 5:00 AM or later 
aa an for irst saat) a 
oz « jon te ~ ” -hi 1 
cee REct manic 2c week ee +.-0f-his Friday work day. Should the Company... 
Ceparsmenis, & y i 
or shitt may commence on a _ ay. later 
Monday, or end on a 
Any days not schec 
Friday, wiii ds consider 
of work and Paragraph (G) of this Arti 
will aprey Zor the purpose of computing over-* 
time pay. 


1. Any day throuchout the work week aa 
employce is scheduled to work will do 


considered a regularly scheduled work day 
for that employee. 

2. When an employee accepts work out of 
his departme ent or job classification on 
any day ard faiis to wo he may bo 
reported “absent without excuse” by the 
Foreman, 


E. The provisions of this Contract shall net 
be considered as a guaranteed number 62 
hours per day or per week, or pay in hee 
thereo!. 


F. Work ; rmed on Sunday shall be paid 
for at tae of twice the regular ru 
in Paragraph (D) of ti 
ie . for this Purpose is the twenty= 
four re) peried from 7:00 A.M, Suncay 
to 7:00 A ay exeept as noted in Pura- 
graphs (A) and (D) of this Article. 


G. Time lost beewuse of lack of work ai 
be considered os time worked toward qua: 
ing for overtime pay. 


PY AVAILABLE 
ginal bound volume 


ASTICUS XV 


says exeiudine 
ee OF secs. 


23 present preed of 
is pay Tece.ved 5 
for to the Porsonce. Department. 
TOIT Sets Wis Ot be consicerec me we: 
3B tne com pussies of overtime. 
C. Tae Company reserves the right to ro- 

Geese She Cours te excuse the employe 
sere éuty if bis serve: 
by wre Cump. aod Ions 
OMe DN) ih ary ore year. 


ARTICLE XVit 
Pensions and Insursace Dens..-+ 
A. The Pension Acreement as ¢..:ctisted 
by the parties 1s mace a part of tas Azree- 
ment and sttached hereto as Exhibit 
urement duc to ace thereunder sini + 
to be a justiliabdle termination of cu. 


B. The Insurance Tencfite Acree 


Resotiated by the particrs is attcle s Tete 


ot made @ part of this Agreement as oxnibit 


ARTICLE XXii" 
Duration of Agreement 
+ Azreerant shali become effect.ve 


30, 1964, and terminate at 11:50 
0, 1966. 


A. 


This Agreement shall become effective 


pd 
Novembe 


nd 


9 2 
x 30, 1968. 


terminate at 11:59 P.M. on 


ssA3 


[STIPULATED EXHIBIT D — Final Contract] 


* && 


ARTICLE VI 
Hours of Work, Shift Differential and 
Overtime Premium Pay 
* # * 


F. Work performed on Sunday shall be paid 
for at the rate of twice the regular rate, 
except as noted in Paragraph “D” of this 
Article. Sunday for this purpose is the twenty- 
four (24) hour period from 7:00 A.M. Sunday 
to 7:00 A.M. Monday except as noted in Para- 
graphs “A” and “D” of this Article. 

G. Time lost because of lack of work shall 


be considered as time worked toward qualify- 
ing for overtime pay. 


* # * 
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iginal bound volume 
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SS A5 


with a Committee of five (5) or leas 
members of the Laral Union (desig- 
nated by the President of the Local 
Union), the District Representative, 
and/or International Officers, st 
their earliest convenience, but with- 
in ten (10) calendar days after re- 
ferral, and the Operations Manaccr 
shall render his written decision 
within seven (7) calendar days af- 
ter the meeting. The Operations 
Manager's decision shall he final 
and binding upon all partics in- 
volved, } President of 


ae 
on the fourth (4th) work day fol- 
lowing the date said notice is post- 
marked. 


Ae eence hehe noraied dve 
to discharge of an employee shall 
enter the Grievance Procedure 


B, The Union agrees that during the life 
of this Contract there shall be no strikes, ne 


or Federal Law, for purpose 
except ax provided by Step & of this Article. 


eer ene strike by the snd ns lockout bf 
ny pursuant to provisions 
Sct the Article shall automatically 
cance] this Contract. 

ie 


pay 
15) 


e e 
ARTICLE XXII 


OPY AVAILABLE 
riginal bound volume 


SS A6 
[STIPULATED EXHIBIT F] 


Local 155 — 1.M.& A.W. contract proposals. 
Z s 
Article VI Hours, Shift etc. 
AER SCS eo ck  sNo\Change 


Add “F” —1— work performed on Saturday will be paid for at rate of 
time & one half the regular rate. 


Section “G” No Change 
e 
Article XII Grievance Procedure 
= s x 


After word “meeting” in line 11. Delete and insert: 


“If the General Manager’s decision is not acceptable, the Union 
will notify the General Manager of their decision to submit the 
grievance to arbitration within ten (10) days from the date of 
receipt of his answer, by letter. 


“Should the Union request arbitration, the Union and the 
Company shall within three days from date of request submit 
a request to the Federal Mediation & Conciliation Service to 
submit a list of Seven (7) arbitrators. On receipt of the list, 
the Company and the Union Representative will meet to select 
an arbitrator by alternately striking one name, the remaining 
name shall be the arbiter. A coin will be tossed to decide first 
strike. The arbiter selected shall having [sic] the hearing with- 
in fifteen days from date of notification and render his decision 
within fifteen days after the hearing. 

“The expenses of the arbiter shall be borne equally between 
the Union & Company.” 


Article XV Jury Duty. 
No Change 
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Article XVII Pensions & Insurance. 


No Change in A & B. But will renegotiate Exhibits “A” & “B™. 


* * * 


Article XXII Duration of Agreement. 
Change 1964 to 1966 and 1966 to 1967. 
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ALLIED WORKERS UNION, AFL-CIO, 
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NATIONAL LABOR RELATIONS BOARD, 
Respondent, 
and 


UNITED STATES PIPE AND FOUNDRY CO., 
Intervenor. 


No. 23,827 


UNITED STATES PIPE AND FOUNDRY CO., 
Petitioner, 


VS. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


Appeal from an Order of the National Labor Relations Board 


BRIEF OF PETITIONER 
In Case No. 23,788 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether the National Labor Relations Board was 
correct in determining that the employer, United States 
Pipe and Foundry, violated certain provisions of the Na- 


tional Labor Relations Act, S(a)(1), (3), and (5), when 
after the contract had expired and an impasse in ne- 
gotiations occurred the employer withdrew from the non 
striking employees substantial benefits enjoyed under the 
previous contract. 


2. Whether the National Labor Relations Board erred 
in refusing to find that a lockout of all employees subse- 
quent to the above withdrawal of previously enjoyed bene- 
fits also violated Section 8(a)(1) and (3) of the Act. 

This case has not previously been before this court. 
JURISDICTIONAL STATEMENT 


This action was originally brought before the National 
Labor Relations Board (N. L. R. B.) by Local 155, In- 
ternational Molders and Allied Workers Union, AFL- 
CIO, through the filing of a complaint charging the 
United States Pipe and Foundry Co, with certain 
violations of the National Labor Relations Act. After 


hearing in which the Local 155 was permitted to intervene 
the N. L. B. B. found the Company in violation of the Act. 
The Union petitioned this Court to modify the Board’s 
Order (No. 23,788). Thereafter the Company petitioned 
to set aside said Order to which the Board cross-peti- 
tioned for enforcement (No. 23,827). Both causes were 
consolidated for all purposes. 


The jurisdiction of this Court lies under 29 U. S. Cc. 8, 
Sec. 160(c). 


REFERENCES TO RULINGS 


The Decision and Order of the National Labor Relations Board 
which is the subject of the within Petitions for Review was 
issued on December 16, 1969. It is reported officially at 
180 NLRB No. 61, and unofficially at 73 LRRM 1260; it is re 
produced in full in the separately bound Supplemental Appen: 
dix, at pages 125 through 145. 
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STATEMENT OF THE CASE 


The facts of this case have been set forth in the 
pleadings herein, including the stipulation entered into 
between petitioner, Local 155, International Molders and 
Allied Workers Union, AFL-CIO (hereinafter called 
Union), and respondent, United States Pipe and Foundry 
Co. (hereinafter called Company), (JA 9); the minutes of 
the negotiation meetings between the Company and the 
Union (JA 20-121), and the decision of the trial examiner 
sustained by the Board (JA 125). 


The admitted facts show that on November 30, 1966, the 
collective bargaining contract between the employer and 
the union expired. Prior to that time the parties had at- 
tempted to reach an agreement as to the terms of a new 
agreement but were unsuccessful. When the contract ex- 
pired the employer announced that he would place in effect 
certain changes in the terms and conditions of employment 
including increased wage rates as per the employer’s last 
proposal made prior to November 30, 1966—proposals 
which had been rejected by the union. The Company then 
proceeded to put into effect its last contract proposals to- 
gether with the balance of the former contract, and the 
union and the employees it represented continued to work 
under such conditions but they made it clear that the 
union was not accepting the company’s proposal and de- 
sired to continue to bargain. 


This condition continued until December 12, 1966. On 
that day the employer notified the union and announced 
to its employees by notice posted in the plant sometime 
during that day that it would, beginning December 19, 
and to be continued until the company’s last proposal was 
agreed to, put into effect reduced wage rates and work- 
ing conditions—lower than those contained in the previous 
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contract and in the company’s last offer. Specifically, the 
company did the following: 

1. Eliminated the 6¢ per hour increase to all work- 
ers in the bargaining unit which it had put into effect 
November 30: 

2. Made 13 classification adjustments covering 110 
workers which operated to reduce the wage rates of 
such workers from between 5¢ to 15¢ per hour (this 
in addition to the 6¢ increase which was withdrawn) ; 

3. Withdrew all overtime and premium pay bene- 
fits not required by federal law which had been con- 
tained in the prior contract. 

4. Eliminated reporting and call-back pay which 
had been contained in the prior contract; 

5. Eliminated the check-off clause in the prior 
agreement; 

6. Withdrew holiday pay for Christmas, New 
Year’s Day, and Easter Monday, which had been 
contained in the previous contract; 

7. Eliminated vacation pay which was contained 
in the prior contract; 


8, Eliminated jury duty pay which had been pro- 
vided for in the prior contract. 


The foregoing decreases in the prior contract had not 
been made the subject matter of collective bargaining by 
the employer until unilaterally imposed on December 12, 
1966, At the time of these reductions, the employer also 
stated that it would continue to effect these reductions 
until such time as the union was willing to agree to the 
company’s last proposal. At the December 12 meeting 
the company was adamant that it would institute such 
reductions on December 19 and on that day did institute 
such reductions. The union strongly protested the ef- 
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fectuation of such reductions and changes but between 
December 12 and December 19 did not request a meeting 
to discuss these so-called temporary reductions and 
changes, believing it useless. The union, however, and 
the employees which it represented did continue to work, 
even under the reductions. 


On January 31, 1967, the employer locked out all the 
employees of the bargaining unit and maintained such 
lockout until the new bargaining contract was executed 
on May 13, 1967. The new bargaining agreement con- 
tained in substance the company’s original proposals made 
as far back as October 10, 1966. 


There were eight bargaining sessions between December 
12 and May 15 between the union and the employer, 
namely on December 15, 1966, January 9, 1967, February 
13, 1967, March 9, 1967, March 31, 1967, April 7, 1967, 
May 1, 1967 and May 12, 1967. During these bargaining 
sessions the union was unable to move the employer from 
its original offer as finally formulated by the company on 
November 9. In addition to refusing to agree to the 
union’s proposals the company made it clear, as indeed it 
had from the outset of the negotiations, that it would not 
make any of the economic or cost provisions of the con- 
tract, such as wage rates, holiday and vacation pay, as 
distinguished from such matters as seniority and prior 
pension payments, retroactive to the expiration of the 
prior contract, namely to November 30, 1966. 


Faced with an indefinite continuance of the reductions 
without prospect for acceptance of its own proposal, the 
union finally signed the collective agreement much in the 
same form and content as proposed by the company on 
November 9, 1966. 


The company candidly admits that (JA 11) the purpose 
of the temporary reductions and changes, as well as ap- 


SAG 


parently of the lockout, was to bring economic pressure 
to bear upon its employees to agree to the company’s pro- 
posals for new collective bargaining agreement rather 
than to continue work until the summer busy season when 
the strike would be most disruptive of the company’s busi- 
ness. However, while the record does show that the soil 
pipe industry fluctuated seasonally, with the months of 
low demand being in the winter and the peak demand 
being in the summer, it further shows that even during 
the period of low month demands, the company does not 
lay off employees in the bargaining unit (although it may 
reduce the working week from 5 to 4 days and occasion- 
ally to 3) by utilizing its employees during the period for 
the purpose of stockpiling for the busier months ahead 
(JA 12). 


The union at no time threatened a strike at any par- 
ticular time or day but instead its members continued to 
work even after the reduction which was put into force. 
The record does not show whether the company could 
have stockpiled sufficient materials or products during the 
winter months to carry it through the summer peak season 
if the union at that time had undertaken the strike. 


The record further shows that the union had enjoyed a 
successful strike-free bargaining relationship at the plant 
since 1938; up until 1961 with two predecessors of the 
present employer, and since 1961 with the present em- 
ployer. There is no history of wildeat strike activity or 
any showing of any union irresponsibility during the 
period of this long bargaining relationship. 


There are approximately 592 employees in the bargain- 
ing unit, all of whom were locked out on January 31, 
1967, and all of whom were affected by the reduction put 
into effect by the company on December 19, 1966. 


On May 13, 1967, the union filed unfair labor practice 
charges against the company resulting in a subsequent 
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STATUTES INVOLVED 


29 U.S.C, Section 158(a) (See, 8(a) of the National 
Labor Relations Act, as amended), reads as follows: 


“*(a) It shall be an unfair labor Practice for an em- 
ployer— 


(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 157 
of this title; 

. ° e . . . e 

(3) by discrimination in regard to hire or tenure 
of employment or any term or condition of employ- 
ment to encourage or discourage membership in any 
labor organization: Provided, That nothing in this 
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subchapter, or in any other statute of the United 
States, shall preclude an employer from making an 
agreement with a labor organization (not established, 
maintained, or assisted by any action defined in this 
subsection as an unfair labor practice) to require as 
a condition of employment membership therein on or 
after the thirtieth day following the beginning of 
such employment or the effective date of such agree- 
ment, whichever is the later, (1) if such labor organi- 
zation is the representative of the employees as pro- 
vided in section 159(a) of this title, in the appro- 
priate collective-bargaining unit covered by such 
agreement when made, and (ii) unless following an 
election held as provided in section 159(e) of this 
title within one year preceding the effective date of 
such agreement, the Board shall have certified that 
at least a majority of the employees eligible to vote 
in such election have voted to rescind the authority 
of such labor organization to make such an agree- 
ment: Provided further, That no employer shall jus- 
tify any discrimination against an employee for non- 
membership in a labor organization (A) if he has 
reasonable grounds for believing that such member- 
ship was not available to the employee in the same 
terms and conditions generally applicable to other 
members, or (B) if he has reasonable grounds for 
believing that membership was denied or terminated 
for reasons other than the failure of the employee to 
tender the periodic dues and the initiation fees uni- 
formly required as a condition of acquiring or retain- 
ing membership; 


(5) to refuse to bargain collectively with the repre- 
sentatives of his employees, subject to the provisions 
of section 159(a) of this title.’ 
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STATEMENT OF POINTS 


1. The Board was correct in sustaining the decision of 
the hearing examiner that the action of the company, af- 
ter impasse, in cutting back benefits previously enjoyed 
by the employees under the prior contract violated Sec- 
tion 8(a)(1), (3) and (5) of the Act. 


2. The hearing examiner and the Board erred in finding 
that the lockout of January 31, 1966, was lawful. 


SUMMARY OF ARGUMENT 


Union petitioner makes two major points in its argu- 
ment. The first point supports and supplements the po- 
sition of the National Labor Relations Board that the 
Company petitioner violated Sections 8(a)(1), (3) and 
(5) of the National Labor Relations Act in placing in 


effect, after contract expiration and after impasse, less 
favorable conditions than the terms of the expired con- 
tract. The second point takes issue with the Board’s find- 
ing that, since the lockout after impasse was not contrib- 
uted to by the unfair labor practice, it was permissible 
under the doctrine of American Ship Building v. N. L. 
R. B., 380 U. S. 300, 13 L. ed. 2d 855, 85 S. C. 955 (1965). 


In support of point one the argument presents that, 
in cutting back working conditions substantially below 
those prevailing under the expired contract, the company 
petitioner created an inevitable source of employee irri- 
tation, bitterly protested by the union as punitive action, 
and as sanctions producing continuing discord. This ac- 
tion was taken after impasse but was not a proffer or 
proposal for negotiation. It was unilateral in character 
and was not within the ambit of prior negotiations and, 
even though temporary, was a failure to bargain collec- 
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tively prohibited by the Board and confirmed by the 
courts, Laclede Gas Company, 173 N. L. R. B. No. 35, 
69 LRRM 1316 (1968); N. L. RB. B. v. Intracostal Termi- 
nal, Inc., 286 F. 2d 954, 47 LRRM 2629 (C. A. 5) (1961); 
N.L. 8. B. v. Kats, 369 U. S. 736, 8 L. ed. 2d 230 (1962); 
N. L. B. B. v. Crompton-Highland Mills, 337 U. S. 217, 
93 L. ed. 1320 (1949). 


Union petitioner additionally supports and adopts the 
findings and conclusions of the Board as to violations of 
Sections S(a)(1), (3), and (5) with specific exceptions 
and comments, as follows: 


1. The Board’s finding that the union’s unilateral ac- 
tion argument below was “‘less than helpful’’ is remedied 
by the more explicit statement of position heretofore 
summarized above. 


2. N. L. B. B. v. Insurance Agents International Union, 
261 U. S. 477, 4 L. ed. 2d 454, 80 S. Ct. 419 (1960), is dis- 
tinguishable in that (1) footnote 28 in the opinion in that 
case presents no ground for condoning temporary uni- 
lateral changes in working conditions by an employer, 
particularly where unfair labor practices would, under 
established precedent, result from such changes, and (2) 
it is inappropriate and inapposite to equate an employer’s 
change in working conditions with a union’s harrassing 
tactics in Insurance Agents. 


3. The Board erred in finding the unfair labor practices 
did not contribute to impasse. 


Under union petitioner’s second point the argument dis- 
tinguishes Board cited cases where acknowledged unfair 
labor practices were held not to have contributed to sub- 
sequent impasse resulting in a permissible lockout under 
American Ship, supra. These cases are Delhi-Taylor Re- 
fining Company, 65 LRRM 1744, aff’d. 415 F. 2d 440, 
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and Union Carbide Corp., 65 LRRM 1282, aff’d. 405 F. 2d 
1111. Instead the union petitioner argues that the un- 
fair labor practices contributed to the impasse after De- 
cember 19, 1966, and as a result the lockout was tainted, 
and equally unlawful and unprotected by the American 
Ship doctrine, supra. Instead the lockout is inherently 
destructive of, and prejudicial to union interests, inimical 
to the statutory purpose, inconsistent with good faith 
bargaining and unjustified by any shown legitimate sub- 
stantial business consideration. 


ARGUMENT 


I 


Under the Facts of This Case Respondent Violated Sec- 
tion 8(a) (1), (3) and (5) of the National Labor Relations 
Act (1) by Unilaterally Establishing During Negotiations 
Terms and Conditions of Employment Less Favorable 
Than Previously Provided by Union Agreement, Never 
Previously Discussed or Proposed, Never Negotiated or 
Intended for Negotiation, and (2) by Such Action, De- 
liberately Calculated to Provoke a Strike, Displayed Con- 
duct Inherently Inimical to the Statutory Purpose Préju- 
dicial to Union Interests and Inconsistent With Good 
Faith Bargaining. 

Reet 


Eeur basic facts stand out clearly in the record: 


1. Action taken by the respondent was substantially 
detrimental to employees, an inevitable source of irrita- 
tion. 

Respondent discontinued many benefits and payments 
previously secured by collective bargaining agreement. 
These included: (a) no reporting pay; (b) no pay for 
meetings or conferences unless called by the company; (c) 
no paid holidays (Christmas, New Years and Easter Mon- 
day fell before the new contract was signed); (d) no jury 
duty pay; (¢) no overtime or premium pay except as re- 
quired by law, including no double time for Sunday work 
and no pay for time lost due to lack of work; (f) no 
check off. 


Basic wage rates were cut back to those of the expired 
agreement (from 6 to 21 cents an hour less than currently 
paid rates). All of these changes were avowedly made to 
prompt settlement or provoke a strike, as found by the 
trial examiner and affirmed by the Board. They did nei- 
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ther but simply prolonged an impasse, making, as it 
turned out, fruitful negotiations impossible, with only one 
inconclusive meeting after these penalty conditions were 
imposed and before the lockout. They were bitterly pro- 
tested by the union (JA pp. 33 and 34), as ‘‘puni- 
tive action’’ and ‘‘sanctions’’ creating neither ‘‘harmony”’ 
nor a change ‘‘in the opinion of our people’’, and, instead 
of contributing to settlement, only produced continuing 
discord. 


2. Action was taken unilaterally and was not a proffer 
for negotiation. 


The record is clear that the respondent came back from 
a mid-morning break in negotiations on December 12, 1966, 
and, without preliminaries, said, among other things, ‘‘We 
don’t intend to withdraw our last proposal. We intend to 
continue to talk about it as often as necessary to reach 
an agreement at any time the union wants to meet, and 
as of right now it still stands as proposed. It will con- 
tinue to stand as proposed or as changed in future meet- 
ings. But . . . the company feels that it is desirable to 
proposed certain changes to be made in the terms and 
conditions of employment . . . effective December 19th. 
. the temporary changes that I’m about to propose 
will not have any effect on the Company’s latest proposal 
for a contract . . .’’ (JA p. 31) [Emphasis supplied]. 
At the same time the Respondent gave notice to all em- 
ployees that the changes would be placed in effect. 


By reason of the Company’s explanation and action, the 
union simply and properly regarded the change as a 
“fait accompli’? and not a contract proposal for negotia- 
tion, a decision already made, not to be bargained. In its 
protest it merely commented ‘‘we think this is not exactly 
the fair thing to do. I don’t say it is illegal; I don’t 
know’? (JA p. 34). In fact, in the light of the re- 
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spondent's standing offer, more favorable than the ex- 
pired contract, to bargain about these conditions, less 
favorable than the expired contract, would be an obvious 
absurdity for either party. 


The trial examiner disposed of the respondent’s con- 
trary contentions with accurate comment: ‘‘I am none too 
impressed by the company’s contention that it ‘proposed’ 
these reductions and offered to bargain about them. The 
avowed purpose behind the ‘proposals’ established that 
they were a weapon used in an effort to compel acceptance 
of the company’s offer, and ‘weapons’ as distinguished 
from terms of employment, are scarcely a fit subject for 


‘bargaining’. 


3. The Company’s changes in working conditions, less 
favorable than the expired contract, were never at any 
time within the area of negotiations during the bargaining 
sessions. 

In fact the ‘‘proposals”’ obviously came as a complete 
surprise to the union as shown by each union comment on 
pages 31, 32 and 33 of the Joint Appendix, such as: ‘‘Wait 
2 minute, what was that last?’’, or ‘‘This is separate from 
the time worked. Is that what you are saying?”’, or AE 
want to clearly understand this. As I have it here, vacation 
accrual after December 19, 1966, will be discontinued’’, or 
‘What was that last one, Mr. Wooten?’’, or ‘“‘I want to 
get this down”’ and so forth. 


All these basic factors point conclusively to the viola- 
tions asserted. Unilaterally changing conditions or benefits 
temporarily or permanently by proposals not previously 
disenssed with the union, and not in the ambit of prior 
negotiations, violates Section 8 (a) (5), regardless of 
whether an impasse has been reached. Laclede Gas Com- 
pany, 173 N. L. BR. B. No. 35, 69 LRRM 1316 (1968); 
N. L. B. B. v. Intracoastal Terminal, Inc., 286 F. 2d 954, 
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(1961); N. L. B. B. v. Katz, 369 


47 LRRM 2629 (C. A. 5) 
30 (1962); N. L. B. B. v. Crompton- 


U.S. 736, 8 'L. Ed. 2d 2 


Highland Mills, 337 U. S. 217, 93 L. Ed. 1320 (1949). 


As stated in Laclede Gas Co., supra, the Board ob- 
served: 
‘And, while it is well settled that after bargaining to 
an impasse, that is, ‘after good faith negotiations 
have exhausted the prospects of concluding an agree- 
ment, an employer does not violate the Act by making 
unilateral changes that are reasonably comprehended 
within his pre-impasse proposals,’ it is also settled 
that an unilateral change with respect to a matter 
which was not within the area of negotiations during 
the bargaining sessions is not a permissible act even 
after an impasse.’’ 
Here the employer also claimed that his unilateral acts 
were permissible if temporary, but the Board held: 


“(In addition, to adopt the Respondent’s view in this 
respect would permit an employer at any time in the 
hiatus period between contracts to eliminate all the 
contractually established protections and working con- 
ditions and substitute its unilaterally adopted prac- 
tices so long as the change was said to be temporary. 
Such a rule would virtually overrule all the Board and 
court decisions which have dealt on the rights of the 
parties during negotiations.”’ 


As to Section (a) (1) and (3), as well as (5) violations, 
the petitioner, with exceptions and further comments, en- 
dorses and subscribes to the findings, reasoning and con- 
clusions of the trial examiner and the Board. These ex- 
ceptions and comments follow. 


First, the trial examiner finds ‘‘unhelpful”’ the union’s 
argument. below concerning the unlawfulness of unilateral 
action cutting back wages and conditions. Here, it is sub- 
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mitted, short comings perceived earlier, have been rem- 
edied by the more complete statement of position pre- 
sented above. 


Second. by reason of a footnote numbered 28 to N. L. 
B. B. v. Insurance Agents’ International Union, 361 U. S. 
477. 4 L. Ed. 2d 454, 80 S. Ct. 419 (1960), the trial exam- 
iner concluded that any argument based on unilateral ac- 
tion was put to rest because ‘‘the employer’s proposals 
here, like the union’s tactic there, were not intended to es- 
tablish permanent conditions of employment but merely to 
compel acceptance of other terms.’’ It is, at the outset, 
pertinent to comment that a footnote, even in a Supreme 
Court opinion is, at best, a shaky foundation for a con- 
clusion in some other case, particularly where the Board 
had, in Insurance Agents’, abandoned its position that 
harassing union tactics, during negotiations but entirely 
unrelated to the subjects being negotiated, were unlawful 
unilateral changes in conditions by the union. In any event 
the court merely observed that the tactics were not per- 
manent and were means to another end, stating without 
deciding the question, that the issue would be directly 
raised where the union, desiring to secure a shorter work 
day during negotiations, quit work an hour early daily. 


Here, unlike Insurance Agents, supra, the employer’s 
tactics directly invaded the negotiating arena whereas the 
union in Insurance Agents acted entirely outside the nego- 
tiation of contract terms. Here the employer made a 
clear cutback in conditions contrary to ‘‘all the Board 
and Court decisions which have dealt on the rights of 
the parties during negotiations.’’ (See Laclede Gas Co., 
supra.) Here the employer broke the ground rules for 
collective bargaining, fashioned by the Board and courts 
over the years. Thus, whatever restraint the court im- 
posed on the Board and permissiveness it accorded the 
union in Insurance Agents, as to tactics which were not 
in any real sense a change in working conditions, cannot 
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be equated with the action taken by the employer in this 
case. Whether or not some other unilateral employer 
action might be so equated is not before the court here. 


Third, the trial examiner and the Board found that the 
unfair labor practices did not contribute to the impasse. 
To the contrary, the unfair labor practices had every- 
thing to do with the continuing impasse. While these 
matters will be more properly and fully explored in the 
second point of union petitioner’s argument, it is appro- 
priate to observe here a patent inconsistency between 
findings and conclusions on this point. First, there is a 
finding that the employer substantially and unilaterally 
reduced wages and benefits, thereby irritating employees, 
producing bitter union protests, illegally and deliberately 
promoting, if not causing, a strike risking all jobs, stiffen- 
ing union resistance, and then having failed either to 
secure a settlement or to cause a strike, ultimately locked 
up the plant, a more damaging and drastic step from 
the employer’s economic standpoint. Second, there is a 
conclusion that none of these maneuvers had anything 
to do with the continuing impasse. 


To the contrary, from December 19 forward, if not 
earlier, the respondent’s unlawful tactics strengthened the 
will to resist, creating a new impasse. Unfairness pol- 
luted the negotiating atmosphere from the moment re- 
leased on the bargaining scene. Only one useless bargain- 
ing session intervened between the change in working 
conditions and the lock-out. No productive meetings 
followed the lockout for three and one-half months until 
May 12, 1967. Five prior meetings ended in stalemate and 
the last meeting was productive only in that it was fol- 
lowed by practical union capitulation in a separate follow- 
ing session with a signed contract the next day. Clearly, 
then the unfair practices prolonged the impasse, or cre- 
ated a new impasse, from December 19th until settlement. 


A Lockout Following an Impasse Produced by and Con- 
tinning After a Series of Violations of the National Labor 
Relations Act Is Not Privileged and Is Equally Unlawful 
as Economically Unjustified, Inherently Inimical to the 
Statatory Purpose, Prejudicial to Union Interests and In- 
consistent With Good Faith Bargaining. 


In ruling that the lockout of January 31, 1967 was 
lawful the Board nonetheless found that the reduction in 
employee benefits were unlawful and violated the Act, 
but that there was no causal connection between this un- 
lawful act and the lockout, i. e., that the cutback on em- 
ployee benefits did not cause or continue the impasse and 
the subsequent lockout was not a continuation of the 
illegal act of the company. 


Decisions cited by the Board to sustain this position of 
no causal connection cannot be applied here. Delhi-Taylor 
Refining Co., 65 LRRM 1744, aff’d 415 F. 2d 440, involved 
a situation where the company insisted that the union 
bargain on, inter alia, the issue of the exclusion of certain 
warehouse and laboratory employees from the bargaining 
unit. An impasse was reached and the company subse- 
quently locked out all employees. The Board found that 
the company’s insistence on bargaining on the exclusion 
of these employees was unlawful in that this was not a 
mandatory subject of bargaining but that this resistance 
neither caused the impasse nor the subsequent lockout. 


In Union Carbide Corp., 65 LRRM 1282, aff’d 405 F. 2d 
1111 (C. A. D. C.), the Board and this court found that 
though the company’s insistence that the union modify 
a five year contract between the parties on insurance and 
pension plans was unlawful, in that this issue similarly 
was not a mandatory subject, this insistence did not cause 
the impasse nor the lockout. Restated, the court in each 
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instance found that the lockout was not designed to ac- 
complish an illegal act—bargaining on a non-required 
issue. 


Admittedly, in both these cases, the impasse producing 
the lockout did not spring from and was neither caused 
or prolonged by the illegal acts. This is not the case here. 
As submitted under point one of union petitioner’s argu- 
ment, the illegal unfair labor practices had everything to 
do with the impasse after December 19, 1966, when the 
unfair labor practices began and after which they con- 
tinued. Admittedly, an earlier impasse, concededly exist- 
ing prior to this time, had nothing to do with the unfair 
labor practices or the lockout and, had lockout occurred 
at this time, instead of the cutback in working conditions, 
it probably would have been privileged and protected 
solely as a means of bringing economic pressure to pro- 
duce a settlement and to prevent an untimely strike from 
the employer’s viewpoint. American Ship Building Com- 
pany v. N. L. R. B., 380 U. S. 300, 13 L. Ed. 2d 88, $5 
S. Ct. 955 (1965). But the unfair labor practices both 
intervened and continued, changing the entire character 
of the impasse, prolonging it and producing the lockout, 
after the unfair labor practices had failed to produce a 
settlement or to provoke a strike with its concomitant 
opportunities to permit permanent replacements and se- 
cure an entirely different and more favorable bargaining 
position as a result. 


It is thus the union’s contention that absent the un- 
lawful cutbacks the lockout would be protected activity 
but when used by the company along with unlawful cut- 
backs it too became unlawful. To rigidly apply the Delhi- 
Taylor, supra, and Union Carbide, supra, test to every 
situation where a lockout occurs after impasse would be 
to give the employer a license to perpetuate any unlawful 
act and legitimately lock out his employees. As stated 
in Laclede Gas Co., supra, in a different but parallel con- 
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text: ‘Such a rule would virtually overrule all the Board 
and court decisions which have dealt with the rights of 
the parties during negotiations.”’ 


To be sure, the lawfulness of past impasse lockouts is 
to be measured by the Supreme Court’s decision in Ameri- 
can Ship Building Co. v. N. L. R. B., supra. There the 
company, after an impasse had been reached in bargain- 
ing and fearing a strike at a time when they could least 
afford it, locked out the employees. Previous history of 
union strikes at these times clearly indicated to the com- 
pany that one could @@ reasonably be expected. The court 
held that the lockout was not taken for the purpose of 
discouraging union membership; they found sufficient eco- 
nomic reasons to justify the lockout as a legitimate means 
of bringing economic pressure on the employees to accept 
their proposals. a 


‘‘There was not the slightest evidence and there was 
no finding that the employer was activated by a de- 
sire to discourage membership in the union, as dis- 
tinguished from a desire to affect the outcome of the 
particular negotiations in which he was involved. . . . 
Therefore, we conclude that where the intention 
proven is merely to bring about a settlement of a 
labor dispute on favorable terms no violation of 8 
(a)(3) is shown.’? [Emphasis supplied.] 


However, in determining the extent to which their de- 
cision was to apply to future post impasse lockouts the 
court clearly stated: 


‘‘What we are here concerned with is the use of a 
temporary layoff of employees solely as a means to 
bring economic pressure to bear in support of the 
employer’s bargaining position, after an impasse has 
been reached. This is the only issue before us, and 
all that we decide.”? [Emphasis supplied.] 59 LRRM 
2675. 
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It would thus appear that the Supreme Court has indeed 
limited the application and extent of American Ship. If 
it were found that the lockout was not used ‘‘solely as 
a means to bring economic pressure in support of the 
employer’s bargaining position,’’ or evidence was brought 
to light that the employer was ‘‘activated by a desire to 
discourage membership in the union,’’ or a hostility to 
the process of collective bargaining was in fact perceived, 
it would seem clear that the Supreme Court did intend 
such lockout to be held unlawful. 


In a most recent decision the Court of Appeals of the 
District of Columbia in Lane v. N. L. B. B., ... F. 2d ..., 
72 LRRM 2439 (1969), where the court held a pre-impasse 
lockout to be lawful in regards to §8(a)(1) and (3), 
stated: 


‘“‘The Supreme Court’s approach to §8(a)(1)(3) of 
the Act is presently in a state of flux. As the Court 
itself has acknowledged, the basic issue at stake in 
these cases is the relative power to be accorded em- 
ployers and unions in their economic battles.’? 72 
LRRM 2440. 


Certainly this is exactly what the Hearing Examiner was 
reflecting upon when he variously stated: 


“If the employer is within the law in withdrawing 
such benefits as holiday pay, he would seem equally 
within the law in cutting back wages, at least to the 
statutory minimum. Such a penalty on an employee 
because his union adhered to its bargaining demand 
would seem equivalent to a constructive discharge. 
But the right to lockout, and even the right to harass, 
would not seem to extend to the right to discharge.’’ 


““But here the employer did not shut down; on the 
contrary his tactic imposed hardship on the employ- 


ees while enabling him to continue operations without 
impediment, and indeed at lower labor costs than 
under the last expired contract.’’ 

. the employees were driven to the alternative 
of stopping work altogether (at the risk of replace- 
ment) or of working under terms inferior to those 
recently enjoyed although aware that their employer 
had offered increases, not reductions, in pay.”’ 


“I cannot believe that American Ship leaves the em- 
ployer an unlimited choice of weapons for use in 
his economic war. Can he discharge all the employees, 
or can he pick them off one by one and day by day 
(in some ‘nondiscriminatory’ order, alphabetically, 
perhaps), until the union capitulates. Can he vir- 
tually compel a strike and resultant replacement, 
by cutting away all the benefits of employment above 
the statutory minimum wage. I believe that American 
Ship should be limited to privileging the conventional 
lockout, and that the tactics here employed constitute 
unlawful interference with employee rights under 
§ 7 as well as discrimination for engaging in union 
activity.”’ 

While here the trial examiner was concluding that 
American Ship, in authorizing a lockout, did not author- 
ize a partial lockout by way of a cutback in working 
conditions, nevertheless his comments accurately support 
a view that when the lockout here is considered not as an 
isolated act of the company but in the framework of 
the entire situation existing shortly before it occcurred, 
it cannot help but emerge tainted and appear to be a mere 
continuance of the employer’s prior acts, and further 
evidence of his original intent to bring the union humble 
to its knees. 


Considering further the court’s decision in American 
Ship, supra, the court noted that despite a lack of specific 
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proof clearly indicating an employer’s intent in locking 
out employees after impasse, certain acts ‘‘are so inher- 
ently self-prejudicial to union interests and so devoid of 
significant economic justification that no specific evidence 
of intent to discourage union membership or other anti- 
union animus is required’’ [Emphasis supplied]. As stated 
by the Court: 
““In some cases, it may be that the employer’s conduct 
carries with it an inference of unlawful intention so 
compelling that it is justifiable to disbelieve the em- 
ployer’s protestations of innocent purpose’’ (380 U. S. 
at 311, 312). 
The Court broadened this dictum by stating that: 


“In other situations, we have described the process 
as the ‘far more delicate task . . . of weighing the 
interests of employees in concerted activity against 
the interest of the employer in operating his business 
in a particular manner . . .’ Labor Board v. Erie 
Resistor Corp. (380 U. S. at 312). 

As applied to the facts of the case, the Court held that: 
‘‘Similarly, it does not appear that the natural tend- 
ency of the lock out is severely to discourage union 
membership while serving no significant employer 
interest’? (380 U. S. at 312). 


Justice Goldberg, concurring with Chief Justice Warren, 
laid down another rule which he said should govern in 
determining the legality of an employer lockout under 
the Act. He stated this test to be as follows: 


“These decisions demonstrate that the correct test 
for determining whether Section S(a)(1) has been 
violated in cases not involving an employer antiunion 
motive is whether the business justification for the 
employer's action outweighs the interference with 
Section 7 rights involved’’ (Emphasis supplied) (380 
U. S. at 339). 


Whichever rule we wish to apply in the present case, 
the result must be the same; under the circumstances 
of this ease, the employer has engaged in an illegal lock- 
out which is inherently prejudicial to union interests and 
to the collective bargaining process and which has no 
real economic justification. Here the employees were 
presented with two basic alternatives; (1) strike and 
face the possibility of replacement, (2) continue to work 
under inferior terms knowing the employer has offered 
increases in pay. When the employees under such arduous 
alternatives decided to continue to stand behind their 
union, the employer locked them out. The union, in effect, 
now has no alternative but to eventually capitulate. 

Such employer acts cannot be considered as less de- 
structive of employee rights than the 20-year super- 
seniority offered to strike replacements and returning 
strikers in NLRB v. Erie Resistor Corp., 373 U. S. 221, 
10 L. ed. 2nd 308, 83 S. Ct. 1139 (1963). Both in effect are 
equivalent to a constructive discharge as noted by the 


Hearing Examiner. Here, however, employee bargaining 
rights as well as employee organizational rights are being 
inviduously infringed upon. If § 8(a)(3) and § 8(a)(1) 
are in fact to be used to balance management’s and 
union’s arsenal of weapons, the employer’s conduct here 
must be condemned. 


Alternatively, though it be held that the employer’s 
action here in cutting back previously enjoyed employee 
benefits were not within the inherently destructive cate- 
gory of acts prescribed by Erie Resistor, supra, neverthe- 
less, we suggest, this court may draw the inference of an 
improper anti-union employer motive in cutting back 
these benefits and the subsequent lockout from the failure 
of the employer to establish only legitimate substantial 
business considerations for its actions. N. L. R. B. v. 
Great Dane Trailers, 246 U. S. 26; 18 L. ed. 2d 1027 
(1967). 


Here the employer’s business is admittedly seasonal 
with peak demands being the summer months (JA 
12). Surely the company cannot argue that it was re- 
quired to lock out for business reasons because it feared 
a strike was imminent and it would be hit with a strike 
at a time least favorable to it. The company’s peak season 
is during the summer months, the lockout was in January. 
The record nowhere indicates any strike threat by the 
union nor any past history either of strike action by the 
union during the so-called peak season or even the exist- 
ence of a wild cat strike at any time. On the contrary, 
company negotiators at the very negotiating meeting on 
December 15, 1966, when they first declared the invidious 
cutbacks categorically stated a strike by employees was 
a remote possibility in view of past experience with the 
union, going back many years (JA 49). Employees did, 
in fact, return to work and continued to work even after 
the reductions were put into effect. Negotiations were 
continued and the company could and undoubtedly did 
use this period to stockpile its products for the summer 
season; in any event the record does not disclose that the 
company was in any way prevented from stockpiling prior 
to the lockout, or that if the lockout had not taken place 
it would not have had sufficient products on hand to meet 
the demands during the coming summer months, some four 
or five months later. 


This does not even approach the situation which existed 
in American Ship and which justified the lockout which 
existed there. If a reasonable anticipation of strike is 
required as justification for a lockout, as indicated by 
American Ship, surely the company cannot claim any 
such anticipation here where in spite of its unilateral 
action (first in imposing its own contract and then in re- 
ducing both the added benefits there and those which 
existed in the prior contract) the employees continued to 
work. Indeed, at least some of the benefits that were taken 
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away, vacation and holiday pay, were rights which might 
well have survived the expiration of the original contract 
as being in the nature of deferred compensation. (See 
Botany Mills v. Textile Workers, N. J. Super. Ct., App. 
Div. 1958. 30 LA 479). And further, if, as is also indi- 
cated by American Ship, the lockout must have some 
economic justification, no such justification is indicated 
by the record here. On the contrary, but for its own lock- 
out, the company could have continued to stockpile for 
the summer season even if, contrary to the record, there 
was an indication from the union that it would strike at 
that time. It is clear that here the lockout was used as a 
device solely to disparage the union, dissipate its bargain- 
ing strength, and frustrate the collective bargaining 
process. This result, indeed, was achieved when the union 
finally signed an agreement which differed only slightly 
from that proposed as far back as November 9, 1967. 


Even more destructive of employee rights and union 
prestige is the fact that by reducing the benefits below 
those obtaining in the previous contract the employer is 
able to achieve full production for less than full rate. Here 
the employer’s reduction in employment benefits did not 
involve a curtailment of production but rather a continu- 
ance of production but at a lower cost. The employees, on 
the other hand, who find even their previous conditions 
decimated, are faced with the alternative either of con- 
tinuing to work at reduced wages, quit entirely, or engage 
in a strike. This is not the type of alternative which the 
Act, enacted to maintain industrial peace, contemplates. 
Unless they chose to forego their jobs during the Christ- 
mas season and thereafter the employees must stay at 
work. This is the grossest type of interference with the 
union’s efforts to bargain collectively and certainly could 
have no effect but to denigrate the union in the eyes of the 
employees and to frustrate both the maintenance of in- 
dustrial peace and continuation of the bargaining process, 
contrary to the purposes of the Act. 
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The fact that the employer had not, during the course 
of collective bargaining prior to the impasse, requested 
that the employees accept certain reductions for alleged 
economic reasons, and the fact that the employer made an 
offer which not only contained the original benefits but 
added additional benefits and a slight, even though un- 
satisfactory wage increase, indicates conclusively that the 
employer had not expected to achieve production at a rate 
less than that which its offer contemplated and certainly 
not less than that which prevailed under the previous con- 
tract. Surely, the employer has used a unilaterally dis- 
torted version of the subject matter of collective bargain- 
ing as an economic bludgeon, not as a justified economic 
defense, and thus has perverted the entire purpose of col- 
lective bargaining which is an attempt to arrive at a 
mutually acceptable agreement. The proof of the pudding 
is in the eating, and the blunt fact is that the union and 
the employees were forced to accept in almost verbatim 
form the company’s original proposal. This result was 
achieved not only by a lockout which had no economic 
justification, or at best a very speculative one, but also by 
means of a directly related unfair labor practice, namely 
the unilateral imposing of even lower conditions than 
those which obtained in the prior agreement. 


The employer’s conduct here speaks for itself. The very 
consequences, namely capitulation by the union, which the 
employer not only foresaw but must have intended to 
eventuate from the loss of even previous benefits for an 
indefinite period coupled with a lockout hardly encourages 
affiliation with a union or leads to honest bargaining. One 
of the purposes of the Act, forgotten here by the em- 
ployer, is that the maintaining of operations during a labor 
dispute is at least equally important as achieving a bar- 
gaining victory. N. L. R. B. v. McKay Radio & Telegraph, 
304 U. S. 333 (1938). The employer's action in reducing 
prior benefits coupled with an almost immediately follow- 
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ing lockout is more consistent with undermining the union 
than legitimately resisting demands made during the 
course of collective bargaining, particularly where, as here, 
there is no real business justification for the employer’s 
course of conduct. The consequences, if the employer’s 
union resisting devices used in this case were employed 
in a basic industry such as automobile, steel or trucking, 
are not difficult to imagine; the purposes of the Act would 
be made impossible of achievement. Both under the Gold- 
berg test and that of the majority in American Ship, the 
employer’s actions after impasse must be stricken down as 
a violation of both 8 (a) (1) and 8 (a) (3), such actions 
being entirely prejudicial to union interests and devoid of 
significant economic justification, and leading to disruption 
of theretofore peaceful relationships and the destruction of 
true collective bargaining, all in direct contradiction of 
the basic purposes of the Act. 


CONCLUSION : 


It is respectfully submitted that the National Labor Re- 
lations Board was correct in determining that the com- 
pany had violated Sections 8 (a) (1), (3) and (5) of the 
Act by temporarily withdrawing employee benefits on De- 
cember 19, 1966. It is further submitted that the Board 
was incorrect in determining that the lockout of January 
31, 1967, was not an unfair labor practice in violation of 
Sections 8 (a) (1) and (3) of the Act. 


Respectfully submitted 
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In his brief, General Counsel for the National Labor 
Relations Board (the ‘‘Board’*), advances arguments 
which take improper liberties with the record. Also, con- 
trary to his position before this Court in Lane v. NLRB 
(D. C. Cir. 1969), ... App. D.C. ..., 418 F. 2d 1208, Gen- 
eral Counsel presses arguments which refuse to admit that 
the law as to the use of offensive economic weapons by em- 


ployers was dramatically changed in 1965 by the United 

States Supreme Court decisions in American Ship Build- 

ing Company v. NLRB (1965), 380 U. S. 300; and NLRB v. 

Brown (1965), 380 U. S. 27S. For these reasons we make 
short response. 


I 


For the first time since this case began with the issuance 
of a complaint, a negotiated stipulated record, a hearing 
by a Trial Examiner, and a decision by the National Labor 
Relations Board, General Counsel suggests that in effectu- 
ating temporary changes in employee working conditions, 
the employer, United States Pipe and Foundry Company 

**the Company’’), was guilty in fact of a failure to bar- 
gain in good faith (G. C. Brief, at page 29, et seq.). By the 
same token, General Counsel also urges upon this Court at 
least by innuendo!—also for the first time and contrary to 
the stipulations of record—the conception that the Com- 
pany in effectuating such changes was actuated by anti- 
union animus. 


These arguments must be characterized as highly im- 
proper. They were neither framed by the NLRB com- 
plaint? nor litigated at any stage of this proceeding. Most 
certainly, they were never urged upon the Trial Examiner 


1 Thus, General Counsel argues (G. C. Brief, at pages 26-29) 
that the temporary reductions made by the Company “reveal a 
purpose necessarily inconsistent with the purposes of the Act”. 
Elsewhere General Counsel speaks of a “Company purpose” in- 
consistent h “good faith bargaining and statutory goals” 
‘G at page 27). Furthermore, throughout his brief, 

al Counsel uses phrases such as “deliberately coerce”, 
“provocation” and “economic coercion” in an apparent effort to 
suggest the existence of an antiunion motive on the part of 
U.S. Pipe. 


2 The sole theory of the complaint in this case is that the 
temporary reductions and changes were illegal because they 
were placed into effect as an economic sanction “against the 
Union for insisting upon its contract demands, and to compel 
the Union to accept [the Company's] contract proposals” (para- 
graph 14, Complaint, A. 5). 


or upon the National Labor Relations Board by any party. 
General Counsel’s representative in brief before the Trial 
Examiner,* and again in brief before the National Labor 
Relations Board,‘ candidly admitted that the failure to 
bargain allegations of the complaint were not based on 
any theory of a factual failure to bargain but rather on 
the theory that ‘‘the utilization of the temporary reduc- 
tions of December 19 as a bargaining tactic was destruc- 
tive of the collective bargaining process;’’ and that such 
temporary reductions were to be condemned only because 
they ‘‘were clearly intended as a bargaining pressure 
[rather than the] basis of an agreement on the unit em- 
ployment conditions’’.® By the same token, General Coun- 
sel’s said briefs, as well as the Trial Examiner’s decision 
and that of the Board confirming it, are totally devoid of 
any inference or innuendo that the Company was moti- 
vated by anti-union animus. The issues in this case were 
framed, and the arguments of General Counsel were predi- 
cated, upon the sole conception that the Company’s eco- 
nomi¢ pressure tactic here (the temporary changes), un- 
like the American Ship pressure tactic (the lockout) is 
devoid of significant economic justification so that no spe- 
cific evidence of intent to discourage union membership or 
other anti-union animus is required.’’¢ 


3 (G. C. Brief to the Trial Examiner. at pages 45). 


* Counsel for the General Counsel's “Brief in Support of Ex- 
ceptions to the Trial Examiner's Decision”, at page 2. states: 
“It is clear that all the reductions in benefits imposed on 
December 19 were for the same purpose, i. c., to bring eco- 
nomic pressure upon the employees to agree to the com- 
pany’s proposals for a new contract.” 
(See, also, Trial Examiner's Decision, A. 127-128), 


* Counsel for the General Counsel's “Brief in Support of Ex- 
ceptions to the Trial Examiner's Decision”, at page 4. 


® General Counsel's “Brief to the Trial Examiner”, page 4; 
Counsel for the General Counsel's “Brief in Support of Excep- 
tions to the Trial Examiner's Decision”; and the Trial Exam- 
iner’s Decision (A, 125). 
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Furthermore, the failure to bargain finding of the Trial 


(the tem- 
porary changes), unlike a bargaining tactie designed to 
pre-empt a strike (the lockout), ‘‘eannot be characterized 
as bargaining in good faith’’ (A. 135). This distinction 
simply does not stand analysis, but does point up the Trial 
Examiner's full agreement with the conception of the par- 
ties that factual bad faith is not an issue in this ease. 


Finally, it is clear that the implications in these argu- 
ments of General Counsel are foreclosed by the record 

ts set forth in the Stipulation of Fact (A. 9-14) worked 
out in negotiations among the parties, including General 
Counsel’s own representative, in the presence of a Trial 
Examiner of the National Labor Relations Board. 


In this connection, as noted by Board Member Zagoria 
(A. 142-3) in his dissenting opinion: 


--The Employer here has had a long amicable rela- 
tionship with the Union, characterized throughout by 
good faith bargaining. In the bargaining sessions 
preceding the events in this case, a bona fide impasse 
was reached. * * * [F]urther bargaining sessions re- 
sulted in agreement between the parties, with terms 
somewhat more favorable to the Union than had been 
offered by the Employer at the time impasse was 
reached.’ 


Under the circumstances, the arguments General Coun- 
sel adverted to above are improper and should be rejected 
out of hand for that reason. In any event, as stated, they 
are without support in the record (See A. 9-14). 


7 In Lane, where the facts were virtually identical, General 
Counsel declined to pursue a failure to bargain theory against 
the Company, although the Union’s unfair labor practice charges 
were predicated in part upon that ground. 


General Counsel’s remaining arguments in this case are 
addressed to the conception that the temporary reductions 
and changes instituted by the Company violate the Act 
because (i) they are ‘‘discriminatory and inherently de- 
structive of employees’ statutory rights’? (G. C. Brief, at 
pages 12 to 14), and (ii) not within the privilege of 
American Ship (G. C. Brief, at pages 14 to 25). The first 
of these arguments is little more than a repetition in only 
slightly different form of General Counsel’s contentions in 
American Ship, which were specifically rejected by the 
Supreme Court. The second is indicative of an unreason- 
able refusal on the part of General Counsel to accept the 
American Ship principle that an employer may use eco- 
nomie weapons offensively in application to any form of 
economic pressure other than the lockout itself. 


First: General Counsel’s ‘inherently destructive’’ argu- 
ment is predicated upon the fact that the changed condi- 
tions tactic improperly imposes pressure upon the em- 
ployees not to insist upon their bargaining demands, and 
interferes also with their right to strike. The short answer 
to this is that the loékout, expressly approved by Ameri- 
can Ship, has exactly the same effect. In that connection, 
precisely the same arguments made here were urged upon,* 
and rejected seriatim by the Supreme Court. 


Furthermore, as recognized by General Counsel in brief 
to this Court in Lane, employees do not have ‘‘the right to 


* Thus. in its American Ship brief in the Supreme Court, 
General Counsel’s argument was predicated in part upon the 
adverse effect upon employee rights of the lockout tactic, noting 
that it “deprive[d] employees of their livelihood on account of 
the demands made by their representative at the bargaining 
table, and in order to force their submission to the employer's 
terms [and thereby] ‘coerces’ them in the exereise of their right 
to bargain collectively and discourages resort to that right. In 
addition, it severely impairs the effectiveness of the right to 
strike” (G. C. Brief to Supreme Court, Am, Ship. at pp. 11-12). 


insist on their contract demands free from the sort of eco- 
nomie disadvantage which frequently attends bargaining 
disputes’, American Ship, 380 U. S. at 312-313, and, ac- 
cordingly, economic pressure tacties, such as the lockout 
ee-chamsed-conditions: or, we submit, temporary changes 
in working conditions **[do] not fall into that category 
of cases * * * in which the Board may truncate its inquiry 
into employer motivation’’, American Ship, 380 U. S. at 
312.° Thus, where, as here, there is a complete absence 
of an anti-union motivation, the Company changes in work- 
ing conditions in no sense contravene the Act. 


Second: General Counsel argues next that this case is 
not American Ship at all since the impact of the Com- 
pany’s economic pressure device ‘‘is more substantial’’ 
than that of the lockout, i. e., it imposes economic hard- 
ships on the employees, while enabilhg the Company to 
continue operations without impediment (G. C. Brief, at 
pages 16-17). In so stating the matter, General Counsel 


totally ignores the stipulated fact of record that it was the 
employer, U. S. Pipe—not the employees—who was ini- 
tially disadvantaged by the employees’ failure to sign a 
contract. The election of the employees to work upon re- 
duced economic conditions of employment does not cure 
the inability of the employer to enter into or discharge 
pre-existing long-term contract commitments, plan work- 
ing schedules, or take other business actions predicated 
upon the hypothesis that the coming months will consti- 
tute a period of economic peace, for the employees remain 
free to strike at any time. In any event, exactly the same 

* Thus. General Counsel’s reliance upon the Supreme Court 
decision in Great Dane (G. C. Brief, at pp. 9, 10, 11, and 13) 
is wholly misplaced. Great Dane did not involve an economic 
sanction at all; there the Court was concerned with the dele- 
terious effect upon employee rights of the employer's arbitrary 
denial—to striking employees only—of vacation benefits which 
had accrued to and vested in all employees including strikers 
under an expiring collective bargaining agreement. 
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argument was unsuccessfully made by General Counsel in 
American Ship.?° 


General Counsel’s suggestion that the Company’s eco- 
nomic pressure device is more adverse to employee rights 
than the American Ship lockout scarcely bears factual 
examination. As pointed out by Board Member Zagoria 
in his dissenting opinion (A. 144-145) (the only National 
Labor Relations Board opinion in this case), the employees 
at U. S. Pipe had all of the options accorded to them by 
American Ship, plus the additional option of electing to 
work if they so desired upon the reduced terms and condi- 
tions of employment proffered by the employer—an option 
which imposes lesser economic hardships upon the em- 
ployees than does the strike, while imposing somewhat 
lesser (but nonetheless real) economic hardships upon the 
employer than does the lockout. Finally, it is nonsense 
to say, as does General Counsel, that the Company’s action 
was calculated to provoke a strike rather than to ease the 


effects of a strike upon itself. The record simply does not 
permit that inference to be drawn. It is undisputed that 
the Company did not want a strike, but if it had to have 
a loss of production it wanted to have it at a time when 
it could better withstand the economic impact of such loss 
(Stip. 13, A. 11; Stip. 16, A. 12). This motive was ex- 
plicitly approved by American Ship and Lane. 


Third: General Counsel’s final argument on this aspect 
of the matter (G. C. Brief, at pages 21-25) is predicated 
upon the conception that the business interest to be served 
by the Company’s economic pressure device is *tinsub- 
stantial’? as compared with the effect (previously adverted 
to) on the rights of the employees to bargain collectively 

10 Thus, in American Ship, General Counsel argued, inter alia, 
that a loekout imposed substantial hardships upon the em- 
ployees because, through such a device. the employer could 
select the timing of the work stoppages and by stock-piling in- 
ventories and readjusting schedules often make himself “vir- 
tually strike proof” (G. C, Brief to the Supreme Court, American 
Ship, at page 17). 
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and to strike. The employer’s business interest in Lane 
was identical (see footnote 12 infra); there General Coun- 
se] told this Court that such a business interest was ‘‘sub- 
stantial’? (G. C. Lane Brief, pp. 13, 14-16). 


Moreover, this contention seems strange, indeed, in the 
light of General Counsel’s explicit concession in the case 
sub judice (G. C. Brief, p. 14) that the Company could 
lawfully have locked out its employees on December 19th 
in lieu of putting into effect the lesser economic pressure 
tactic of a temporary reduction in working conditions. 
Surely if the business interest to be served by the use 
of the lockout is ‘‘substantial’’? enough to meet the re- 
quirements of the Act it is difficult, indeed, to perceive the 
slightest difference as to the business interest served by 
the “‘temporary reductions’? which actually took place. 
And General Counsel nowhere draws a factual distinction 
between them. Instead, he reiterates before this Court 
precisely the same arguments based upon the same 


precedents as he pressed unsuccessfully upon the Supreme 
Court in American Ship." 


In its post-American Ship decision in Lane,’? this Court 
approved a holding by the Board that the employer had 


11 In American Ship, as in the instant case, General Counsel 
argued that the employer had “no reasonable basis for fearing 
a strike either immediately or in the foreseeable future”; thus, 
the only employer interest served by the lockout was his inter- 
est in enhancing his bargaining position. Furthermore, in Amer- 
ican Ship the Union had given explicit assurances that it would 
not call a strike to enforce its bargaining demands. Nonetheless, 
a majority of the Court in American Ship obviously felt this 
argument to be totally irrelevant since the use of the lockout 
as an economic pressure device was expressly approved without 
reference to the immediate or foreseeable liklihood that a union 
might strike. 


12 General Counsel's treatment of American Ship herein, is 
significantly different from his exposition of that case in Lane. 
There, General Counsel conceded that the interest: of the em- 
ployer under the American Ship doctrine in bringing “eco- 
nomic pressure to bear in support of its bargaining proposals 
at a time of its choosing” was so “substantial” that the result- 
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a right to lockout for economic pressure purposes prior 
to a bargaining impasse in his union negotiations. 


Admittedly, a pre-impasse lockout might have a greater 
effect on bargaining negotiations than a post-impasse lock- 
out, but as General Counsel noted in brief in Lane to in- 
terdict a pre-impasse lockout on that ground would ‘‘over- 
look the settled rule that ‘the use of economic pressure 
* * * is of itself not at all inconsistent with the duty of 
bargaining in good faith’ [citing NLRB v. Insurance 
Agents, 361 U. S. 577], and the right to bargain collec- 
tively does not entail any ‘right’ to insist on one’s posi- 
tion free of economic disadvantage’’ [citing American 
Ship] (G. C. Brief, Lane, p. 16). 


It must be obvious, therefore, that General Counsel 
cannot prevail upon these arguments unless American 
Ship and Lane can be said to be limited in scope to the 
use of the lockout alone without application to any other 
form of economic pressure device. General Counsel does 


make such an argument and we consider it next. 


ing harm to “the employees’ protected rights to bargain, strike, 
and be free from discrimination * * * must be found to be so 
much more ‘destructive’ as to outweigh the ‘substantial business 
ends served.’ In concluding that the employees’ rights did not 
outweigh the employer's business interests. General Counsel re- 
ferring to facts of record strikingly similar to those in the case 
sub judice, viz.: (i) a long and fruitful relationship which had 
existed between the parties; (ii) the fact that the Company had 
bargained extensively in an effort to obtain an agreement with 
the Union; (iii) that the economic pressure was applied at a 
time when the Company believed that it was best able to cope 
with a strike; and (iv) the Company's purpose was to “force 
the [employees] to accept its bargaining demands and to con- 
trol the timing of the anticipated work stoppage so that it 
would take place prior to its busy season” (@. C. Brief, Lane, 
page 14). Thus, the pre-impasse lockout was lawful despite its 
impact upon employee rights because “American Ship Building 
has authoritatively decided that it is proper for an employer 
to insist that a dispute be adjusted in a manner most acceptable 
to him and just as the union has the right to force its demands 
through a strike, the employer may enforce his demands through 
his economic weapon of the lockout” (G. C. Brief, Lane, page 
15). 
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General Counsel would have this Court hold that the 
economic pressure tactie utilized by the Company in this 
case must fail purely and simply because it is not a lock- 
out.* It is somewhat ironie that General Counsel in 
American Ship urged the Court to reject the lockout be- 
cause the employer had the important alternative weapon 
in his arsenal of ‘interim changes’’ in working condi- 
tions.14 Having failed in this in American Ship, General 
Counsel now turns the coin and says that the Company’s 
temporary changes are not an acceptable form of economic 
pressure because they are not a lockout!?* (G. C. Brief, 
at pp. 14-16). We do not see how anyone could read 
American Ship, or the opinion of this Court in Lane, so 
restrictively. 


13 Indeed, the Trial Examiner candidly posited his decision 
on virtually the same ground, viz.: “Perhaps it may be said that 
all I demonstrate here is an aversion to carrying American Ship 
to its logical next step. Perhaps the charge is justified. I can- 
not believe that American Ship leaves the employer an unlim- 
ited choice of weapons for use in his economic war. * * * I be- 
lieve that American Ship should be limited to privileging the 
conventional lockout * * *” (Trial Examiner's Decision, A. 135). 
The Board. of course, adopted the Trial Examiner’s view, in 
toto, without opinion. 


14 General Counsel there said: . 


“The employer * * * has no need to exert offensive pressure 
« © * in order to bring into being the conditions he desires. 
Indeed the ability of the employer to control the interim 
terms of employment is itself an effective form of pressure, 
for it confronts the employees with a Hobson’s choice be- 
tween accepting the limited concessions which the employer 
may have offered at the bargaining table or continuing to 
work under existing, and presumably less acceptable, con- 
ditions” (G. C. Brief to the Supreme Court, American Ship, 
at p. 24). 


1 As previously noted, the interim changes of the Company 
were, in a real sense, a partial lockout affording to the em- 
ployees an option which they do not have in the case of the 
conventional lockout. 
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In essence, what General Counsel is really saying, in 
terms, is that a particular employer economic pressure 
device is unacceptable because it upsets the balance of 
bargaining power between the parties—in American Ship 
because the lockout pre-empts the strike, and in the in- 
stant case because the economic impact upon U. S. Pipe of 
the partial lockout is less than that of a conventional lock- 
out, or a strike.1° General Counsel’s argument inevitably 
projects the Board into a forbidden area. It is established 
law that the Board does not possess the ‘‘ general authority 
{claimed by General Counsel here] to assess the relative 
economic power of the adversaries in the bargaining proc- 
ess and to deny weapons to one party or the other because 
of its assessment of that party’s bargaining power.”’ 
American Ship, 380 U. S. at 317. Most certainly, therefore, 
the decision of the Board in this case cannot be supported 
upon the ground that the Trial Examiner or the Board 
had the right to interdict the temporary changes pressure 
device upon the conception that it is less desirable from 


a bargaining power standpoint than the lockout. 


CONCLUSION 


The sole’? issue presented for determination by this 
Court upon the stipulated record is whether the Company 
in the context of good faith bargaining negotiations acted 
lawfully in effecting temporary changes in employee work- 
ing conditions as an economic pressure device ‘‘to compel 
the Union to accept [the Company’s] contract proposals 
(A. 5). It is equally clear from the teachings of American 

16 This argument, of course, wholly overlooks the fact that 
the economic impact of the changed conditions pressure device 
ix also less upon the employees than that of either a lockout or 
strike; and that, unlike the lockout, such device does not wholly 
supplant the strike. 


1 In case No, 23, the Board agrees that the Company's 
lockout (presented as an issue by Case 23,788) was valid, 


=< 


Ship and Lane that such an objective constitutes a ‘“sub- 
stantial’’ business purpose; furthermore, the effect of such 
pressure upon employees’ rights is less than that conceded = 
by General Counsel to be acceptable in the case of the 
lockout since the employees retain the option to apply 


the total economic pressure of a strike to the employer at 7 
any time. By the same token, American Ship and Lane : 
surely cannot arbitrarily be limited in application to the “s 
lockout alone, as opted for by the Trial Examiner and i 
General Counsel. It is not for the Board to pass such 
ad hoc judgments upon the economic weapons of the _ 
parties and thereby ultimately dictate the terms of their 
labor agreements. In a real sense General Counsel’s argu- o- 
| 


ments in Case No. 23,827 accepted at face value, strike at 
the very heart of the free collective bargaining envisaged 
by the Act as the appropriate means of achieving indus- o 
trial peace. 


For all of the foregoing reasons, we respectfully re- 
iterate that such arguments are due to be rejected, and 
enforcement against the Company of the Board’s order in 
Case No. 23,827 denied. We believe that the Board’s 
position in Case No. 23,788 upholding the validity of the 
lockout is right and should be upheld. ~ 
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